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Af R. ATTORNEY GENERAL, through your ‘‘confession of 
M error” in the case of Tony Marino, you have focused public 
attention upon the efforts of Illinois convicts to secure hearing 
of their charges of violations of constitutional rights. There is no question 
as to the duty of the state to provide some procedure by which such 
charges may be considered on their merits." But in the Marino case three 
justices of the United States Supreme Court have labeled the Illinois 
practice as a “merry-go-round,” a“ procedural labyrinth made up entirely 
of blind alleys.’ 

In recent months this situation has been sharply criticized in the press, 
in neighboring states as well as in Illinois. I suggest, Mr. Attorney Gen- 
eral, that you can no longer afford to postpone a review of the part that 
your office has played in the operation of this merry-go-round. Specifical- 
ly I urge you to study the inconsistent positions which your staff has taken 
in the various state and federal courts. 

In 1945 I charged that you apparently consider it proper to meet the 
contentions of petitioners in various courts by whatever arguments can 
be urged with any plausibility and that you feel no responsibility for the 
consistency of these arguments or for the development of an orderly pro- 


* John P. Wilson Professor of Law and Dean, University of Chicago Law School. 

‘A State must give one whom it deprives of his freedom the opportunity to open an in- 
quiry into the intrinsic fairness of a criminal! process Questions of fundamental justice 
protected by the Due Process Clause may be raised ....dehors the record.” Carter v. 
Illinois, 329 U.S. 173, 175 (1946). 

2 Marino v. Ragen, December 22, 1947, 16 U.S.L. Week 4067, concurring opinion by 
Rutledge, J., with whom Douglas and Murphy, JJ., joined. 
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cedure by which prisoners may present their claims of unfair trial.’ I 
think this charge is still justified. 

I suggest that you begin the review of your record with the Marino 
case itself. In the “confession of error” submitted by you to the United 
States Supreme Court, you admitted (on the merits) that the decision 
quashing the writ of habeas corpus violated the rule that “due proc- 
ess of law in a capital criminal case requires the appointment of coun- 
sel by a trial court where it appears that the accused is ignorant of 
trial procedure and incapable of understanding the English language 
before the court can accept a plea of guilty.” On the question of rem- 
edy, you inserted in your confession of error a footnote “in order to 
keep Illinois’ position constant and consistent” before the United States 
Supreme Court. In this footnote you stated: “We deem habeas corpus 
to be clearly appropriate under the Illinois law in this case.” You ex- 
plained the case as one where the facts relied upon “although not a mat- 
ter of record at the trial were nevertheless known to the trial court,” 
and you asserted that in such a situation “we have always conceded” 
that “habeas corpus may be available in proper cases.” 

But was it not misleading, Mr. Attorney General, to say that you have 
always made this concession when in this very case you signed a return 
stating “that if the relator has any recourse it is by the statutory remedy 
of a motion in the nature of a writ of error coram nobis’? In this return, 
furthermore, you made no reference to the requirements of the federal 
constitution, but urged upon the court that “it is well settled that in 
Illinois no duty is imposed upon the court to appoint legal counsel for an 
accused unless he states upon oath his inability to procure legal assist- 
ance.” 

In your “confession” you had the temerity to say, “The Attorney Gen- 
eral can see no reasons in this record why the Circuit Court of Winnebago 
County should have denied the petitioner relief.”” One reason may have 
been that Judge Dusher took seriously the reasons for dismissal which 
you urged in your return. 

As you review your record I urge you not to omit the case of Lee Van 
Woods. When the United States Supreme Court granted his petition to 
review denials of habeas corpus, you induced the Supreme Court to dis- 
miss the cases by arguing that habeas corpus was not the appropriate 
remedy under the state law.‘ You argued: “It is . . . . a classical case, a 


3 White v. Ragen, 324 U.S. 760 (1945), Reply brief for petitioners, 9-10. 
4 Woods v. Nierstheimer, 328 U.S. 211 (1946). 
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case par excellence, for relief by statutory coram nobis.’’> You made no ref- 
erence to the fact that Woods had tried coram nobis and had been denied 
a hearing on his allegations. Furthermore, when he attempted to appeal 
to the Illinois Supreme Court this denial of coram nobis, you opposed re- 
view by filing an answer asserting that coram nobis was not an appropriate 
remedy.® 

In your published reports in recent years you have written concerning 
the burden of thousands of petitions filed by prisoners in various courts. 
In reviewing your record, I urge you to study the extent to which you are 
responsible for the volume of petitions. Many of these petitions are filed 
only because of the arguments which you make in the federal courts as to 
the steps which must be taken to “exhaust state remedies” before a federal 
district court may entertain a petition for habeas corpus. When arguing 
in the federal courts, you have habitually insisted that many steps be 
taken in the state courts, steps which you then contend are not appropri- 
ate remedies when you are arguing in the state courts. 

For example, in the Foley case you induced the federal Circuit Court of 
Appeals to reverse an order discharging the prisoner on habeas corpus, 
arguing that review was available in the state Supreme Court by writ of 
error.’ You made this argument although it was obvious that the matters 
relied upon could not be reviewed on writ of error since they were not mat- 
ters of record. 

You thus insist on the suing out of groundless writs of error in the 
Supreme Court of Illinois. You do this although the Illinois court has 
expressed its resentment at being made “‘a way station through which the 
case must pass on its journey to some wisi prius court.”* (Perhaps it gave 
you*amusement that the court in this opinion, instead of criticizing your 
tactics which made the useless writ of error necessary, branded the 
tactics of counsel for the prisoner as “improper and insincere” and re- 
fused to modify this language on petition for rehearing.) 

Not only do you thus unwarrantedly waste the time of the state Su- 
preme Court but you cause the docket of the United States Supreme 
Court to be swollen with petitions for writs of certiorari to review denials 
of habeas corpus in Illinois courts. After persuading the court in the 


5 Ibid., Brief for respondent, 9. 


* Woods v. People, Supreme Court of Illinois, September term 1946, Answer to petition for 
leave to appeal. 


7 United States ex rel. Foley v. Ragen, 143 F. 2d 774 (C.C.A. 7th, 1944), Brief and argu- 
ment for appellant, 9-10. 


* People v. Peters, 396 Ill. 345, 348, 71 N.E. ad 703, 704 (1947). 
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White and Woods cases that such denials were to be understood as based 
upon state remedial law and thus as involving no federal question, you 
continue to argue in the lower federal courts that such petitions for certi- 
orari must still be addressed to the Supreme Court as a step in “‘exhaust- 
ing state remedies.” 

These examples, Mr. Attorney General, should convince you that a 
large part of the responsibility for the “Illinois merry-go-round”’ rests 
squarely upon you. Perhaps it is too late for you to repair the damage. 
Three justices of the United States Supreme Court have volunteered the 
opinion that prisoners may now apply to the federal courts in the first in- 
stance, without trying the state remedies at all;® nor is the silence of the 
other justices inconsistent with this position. Further litigation will be 
necessary before we know whether the People of Illinois have been con- 
victed or merely indicted. If you plan to defend the state practice you 
must certainly first “‘confess error” and put your official house in order. 


9 Marino v. Ragen, 16 U.S.L. Week 4067, 4070 (1947). 





TAX SUBSIDIES FOR RENTAL HOUSING 
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UMEROUS proposals have been advanced for dealing with the 
N housing shortage. Almost all of them entail the subsidization of 
private interests by the government. Few, if any, of the plans 
have called for subsidies in the form of outright grants. It has been the 
more indirect and inconspicuous kinds of subsidies which have caught the 
fancy of groups interested in promoting the subsidization of private hous- 
ing. This is understandable inasmuch as direct grants now tend to be un- 
popular and vulnerable to political attack. 

Of the many plans for indirect subsidization of private rental housing, 
perhaps the largest single class has consisted of benefits to be conferred 
through the taxing systems, both federal and local. On the federal level the 
income tax has been the favorite vehicle for such subsidies in formulating 
the proposed plans. On the local level the general or real property tax has 
been similarly preferred. The operation and implications of these two 
broad classes of possible tax subsidies for rental housing are considered in 
this article. 


I. THE FEDERAL INCOME TAX AND RENTAL HOUSING 


The proposals for tailoring the federal income tax system to encourage 
additional investment in rental housing may be grouped into three basic 
plans, each involving subsidies in that the recipients of the special bene- 
fits would bear a smaller share of the total federal income tax burden than 
taxpayers who in all other respects are similarly situated. One plan calls 
for the elimination of the corporate income tax on income from rental 
properties; a second would permit state and local property taxes to be 
credited against the net federal income taxes of the property owners; and 
a third provides for drastically shortening the income tax amortization pe- 
riod for rental dwellings. It may well be that the need for more and better 
housing cannot be satisfied without some type of governmental assistance. 
But a critical appraisal of the various income tax subsidy schemes com- 
pels the conclusion that they should be rejected. None of them is well de- 
signed to promote the development of the kind of housing for which the 
need is greatest. Each would further complicate the income tax system and 

* Assistant Professor of Law, University of Chicago Law School. 
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leave gaps in its structure or otherwise cause serious inequities. All of them 
partake, at least in part, of the major drawbacks which inhere in income 
tax subsidies generally. 

The case for removing the corporate income tax on income derived from 
rental housing is presented by Randolph Paul and Miles Colean in a study 
prepared for the National Committee on Housing.’ In substance they ar- 
gue that real estate corporations should be exempted from the tax because 
their yield to investors after taxes is low and unstable relative to that of 
other business corporations—“especially in view of the long time neces- 
sary for the return of capital and the managerial responsibilities involved 
over that long period.” Real property is burdened with heavy local prop- 
erty taxes so that the corporate income tax acts as “a third tax” on rental 
property income. Yields after payment of property taxes and corporate 
and personal income taxes are so low that “the possible field for new rental 
housing investment is narrowed to those who can afford the higher rents.” 
Investors in rental housing furthermore are tempted to “seek to recover 
[their capital] in the early years before the corporate income tax becomes 
hazardous in effect,” commonly “substituting to the fullest possible ex- 
tent mortgage financing for equity financing” in order to maximize the de- 
duction for interest in computing the corporate tax. This practice is “a 
source of instability and hazard and a temptation first to ‘milk’ the prop- 
erty and then to unload it on the mortgagee or an unsuspecting pur- 
chaser.” 

The corporate income tax is thus shown to hamper and distort the flow 
of capital and encourage investment in senior securities in place of equi- 
ties. These conclusions appear justified by the data compiled. One may 
nevertheless question the soundness of a proposal to immunize only a 
single kind of business from the tax. An argument very similar to that 
presented on behalf of real estate corporations could be made for rail- 
roads and public utilities and any other industry in which yields have 
been relatively low or unstable. Were all such industries whose output of 
goods or services is considered inadequate exempted from the corporate 
tax, that levy would become primarily a tax on industries with relatively 
high yields. It would then serve as a fuzzy kind of excess profits tax which 
tended to penalize efficiency. If the corporate income tax is generally 
a sound levy, it is as much so for depressed as for prosperous industries.’ 


* Paul and Colean, Effect of the Corporate Income Tax on Investment in Rental Housing 
5, 8, 9 (1946). See 86 The Architectural Forum 132-36 (March, 1947) for a review of this book. 

* It is interesting to note Mr. Paul’s own position on the advisability of retaining the cor- 
poration income tax. “I believe that a substantial tax should be imposed upon corporations 
which may be classified as economic entities distinct from their stockholders. A 
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The relief of an indispensable but depressed industry is then not to be 
sought in exempting it from the tax but through other means which will 
enable it to flourish within a sound system of taxation. If, on the other 
hand, the corporate income tax itself is unsound, why undertake its re- 
peal on a piecemeal basis? 

Exemption of realty companies from the corporate income tax would 
leave many gaps in the personal income tax structure.’ It would aggravate 
the difficult problem of treating undistributed earnings of realty corpora- 
tions and raise the closely related problem of taxing capital gains on realty 
investments. Unless steps were taken to insure proper inclusion of such 
corporate earnings in the base of the personal income tax, they could be 
long shielded from income taxation, be distributed when the tax situation 
was most favorable to the controlling shareholders, or be transformed into 
long-term capital gains taxable at reduced rates. Exemption of realty ven- 
tures would also frame squarely the issue of how best to cope with wind- 
falls thereby accruing to owners of equities already in existence.‘ Without 
proper safeguards, old equity investments would gratuitously share in the 
increased attractiveness which exemption from the tax was designed to 
confer on investments in new equities. These are the problems which 
would have to be faced on a broader scale if the corporate income tax were 
eliminated entirely; and the lack of practicable solutions has been a bar- 
rier to repeal. There can be no justification for abrogating the tax in part, 
by exempting realty corporations, without resolving these issues. 

Since housing is imperative it may be argued that realty corporations 
should be exempted immediately from the corporate income tax with the 
understanding that resulting gaps in the tax structure are to be patched 
up at a later date. This position seems untenable where alternative means 
of stimulating building are available and some selection is necessary. The 
price of exempting realty corporations from the corporate income tax 
would be outrageous if, in addition to the loss of revenue, huge windfalls 
were conferred on owners of existing equities and undistributed corporate 
income were in whole or part immunized from the personal income tax. 

It is improbable, moreover, that the plan to withdraw realty corpora- 
tax is justified by the economic advantages these corporations enjoy and by revenue considera- 


tions which dictate that no potential source of revenue should be left untapped.” Paul, Taxa- 
tion for Prosperity 371 (1947). 

3 Individual income tax payments in 1946 amounted to $17,883,601,388, as compared with 
collection from corporate income taxes of $11,046,568,029. 


4See Treasury Department, Division of Tax Research, the Post-War Corporation Tax 
Structure (1946). The arguments for and against the corporate income tax are examined in 
some detail in this study. 
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tions from the corporate income tax would achieve its stated objective of 
stimulating new investment in rental housing. The total size of the sub- 
sidy seemingly would be small in relation to the quantity of additional in- 
vestment required to satisfy housing needs. For the five years 1938 to 1942 
inclusive, “the average corporate income tax yield for all types of urban 
realty corporations averaged only $30.5 million per year.”’> The annual 
tax paid in the past does not conclusively demonstrate the size of the 
proposed yearly subsidy, but it is some indication that the contemplated 
incentive is apt to have a light impact at best. In any event much of the 
subsidy would be dissipated in the form of windfalls to owners of equities 
in existing dwellings. Individual and partnership ventures in rental hous- 
ing, which are not subject to the corporate income tax, have failed to call 
forth sufficient new capital to fill the housing need. There is no reason to 
believe that combining the tax advantages of partnerships with the tax 
and other advantages of corporations would produce a substantial induce- 
ment to investment in rental properties. More likely, the combination 
would encourage existing ventures to incorporate. 

It is also doubtful whether the plan would accomplish its implied sec- 
ondary objective of introducing greater stability into the real estate mar- 
ket. The proponents of the plan apparently believe that it would lessen 
foreclosures, bankruptcies, and reorganizations of rental properties by re- 
ducing the proportion of debt to equity financing. The corporate income 
tax, by allowing a deduction for interest payments in the computation of 
the net tax base, unquestionably has increased the attractiveness of debt 
financing. But this influence of the interest deduction is probably less sig- 
nificant in the rental housing field than elsewhere. Rental dwellings, in- 
cluding the many not owned in corporate form, generally have been fi- 
nanced through mortgage commitments. This pattern stems from several 
factors not connected with the income tax system. Investments in rental 
properties are represented mainly by fixed assets which are highly spe- 
cialized as to use. Invested capital often cannot be readily withdrawn 
without loss. The comparatively speculative nature of the real estate 
market compounds the risk attached to long-term investments in rental 
properties. These factors constitute strong inducements for the realty 
operator to lessen his own capital at risk, and gain financial leverage, by 
obtaining borrowed capital. Exemption of realty corporations from the 
corporate income tax would not diminish the force of these inducements. 

The second income fax subsidy frequently proposed is the scheme to 
permit landlords to credit state and local property taxes against their net 


5 Paul and Colean, op. cit. supra note 1, at 19. 
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personal income taxes. Under the present personal income tax, property 
taxes may be deducted from the gross income of the taxpayer. Since prop- 
erty taxes are a price paid for governmental services, there is an air of 
seeming plausibility to the suggestion that such taxes be offset against the 
tax on income, which also is paid for the support of the government. An 
analogy to this relationship is said to be incorporated in the provisions of 
the federal estate tax. Herbert Nelson, Executive Vice-President of the 
National Association of Real Estate Boards, alluded to the apparent re- 
semblance in testifying before a subcommittee of the United States 
Senate: ‘It would be applying the same principle which the Government 
has already adopted in permitting State inheritance taxes paid to be off- 
set against the Federal estate tax.” To this point he linked the observa- 
tion that “such a policy would clearly recognize the great role of real prop- 
erty in financing local government.’ 

In fairness to the advocates of the tax credit scheme one might assume 
that they would limit the credit to cover only property taxes on rental 
housing constructed in the future, although the specific proposals are not 
always so restricted. By means of this assumption it is possible to confine 
discussion of the scheme to situations in which the credit might actually 
serve as an incentive to new investment in rental housing and not as a 
mere windfall. 

The ultimate condemnation of the tax credit is that it would lead to the 
worst kind of discrimination among taxpayers in substantially similar 
economic circumstances. Under the current provision of the ‘personal in- 
come tax allowing property taxes to be deducted by the landlord from his 
gross income, levies on rental dwellings are treated as any other operating 
cost. Net operating income from rental property enters into the landlord’s 
income tax base and in that respect is added to the income tax measure 
of his “ability to pay.” Changing the deduction for property taxes into a 
credit against the landlord’s net income tax means, in terms of apportion- 
ing payment according to ability, that property taxes would represent a 
part of his “payment” rather than a reduction in his “ability to pay.” 
To approve of this relationship is to hopelessly confuse the ad rem prop- 
erty levies with the personalized income tax. It may well be urged that 
property taxes by their very nature violate the ability-to-pay principle 


* Hearings before the Senate Subcommittee on Housing and Urban Redevelopment of the 
Special Committee on Post-War Economic Policy and Planning pursuant to S. Res. 33, 79th 
Cong. 1st Sess., Part 14, at 2010 (1945). Mr. Nelson suggested 1) that income invested in new 
construction be taxed at the capital gains rate, and 2) that “real estate taxes paid locally . . 
be offset against the net Federal tax due on the part of an individual or corporation up to a 


certain percent, say half, of the taxpayer’s liability to the Federal Government.” These pro- 
posals are discussed at 261, infra. 








260 THE UNIVERSITY OF CHICAGO LAW REVIEW 


that those in similar economic circumstances (as measured by income) 
should be taxed equally. But given the continuance of property taxes, the 
credit scheme necessarily undermines the very qualities of progressivity 
and equality which distinguish the income tax as uniquely fitted for a 
democratic private enterprise society. 

A simple illustration is sufficient to demonstrate that the credit device 
would distort the impact of the income tax. Consider the cases of two in- 
dividuals: one receives $15,000 income yearly in the form of net profits 
from his unincorporated apartment building on which local property 
taxes are $8,500 annually; the other has an identical income from net 
profits of his merchandising proprietorship. At the present time presum- 
ably the two parties pay the same amount of federal income tax—approx- 
imately $4,000. But this equality in the treatment of the two businessmen 
would immediately disappear upon replacing the deduction for property 
taxes on rental structures with a tax credit. There would be no change in 
the tax on the merchant’s income. On the other hand, the taxable income 
of the apartment-house owner would increase by $8,500 (the amount of 
the property taxes no longer deductible) and his net income tax before 
the new credit would rise to about $8,200. Applying the $8,500 credit for 
property taxes, the landlord would end up with no income tax to pay— 
and perhaps even a negative tax to be carried over into subsequent years! 
What more could any taxpayer ask? 

But perhaps the tax credit would confer additional benefits on the 
owners of rental housing. During the testimony in which he advanced a 
tax credit proposal to the Senate subcommittee, Herbert Nelson also cau- 
tioned that those who blame private enterprise “for not building at lower 
rentals” forget “that one-fourth of the rent dollar consists of [property] 
taxes.” This seems to be a shorthand way of stating the economic prin- 
ciple that eventually the burden of property taxes on rental properties is 
shifted to the tenants through higher rents. To the extent that the shift- 
ing principle is valid, the tax credit device has a curious implication. The 
landlord can reduce his personal income tax by the property taxes which 
his tenants pay! And he can do this whether or not his income subject to 
taxation was derived from his activities as landlord! 

The variety of almost irrational tax consequences stemming from a tax 
credit suggests that in no event should a subsidy involve a tricky formula. 
Preferable to the credit formula is the more direct method of granting a 
potent tax subsidy through exempting rental income of new structures 
from income taxation entirely. This alternative at least would simplify 
analyzing the ramifications of the subsidy and prevent ownership of rental 





TAX SUBSIDIES FOR RENTAL HOUSING 261 


dwellings from serving to reduce taxes on income from other sources. New 
rental dwellings would then occupy a status comparable to tax-exempt 
securities, except that the usual defenses for retaining that exemption 
would be missing. So much effective criticism has been directed against 
exempting income from any particular form of investment from the in- 
come tax that further comment is unnecessary. What might be important 
in this connection is that the most deplorable aspects of tax exemption 
would be greatly magnified in the case of income from rental property. Of 
particular concern should be the invariable tendency for the ownership 
of tax-exempt property to be concentrated in the hands of persons with 
large incomes.’ To them the tax-exempt property has proportionately 
greater value because the size of the benefit varies directly with the high- 
est rate at which the beneficiary is taxed. 

Between the tax credit scheme and the idea of exempting income of 
new rental dwellings from the personal income tax there have been nu- 
" merous variations on the same themes.* Essentially the modifications are 
pared-down subsidies effectuated by means of a tax credit or tax exemp- 
tion. The proposal to tax income from rental property at the bargain rate 
for long-term capital gains is merely another plan for granting a partial tax 
exemption to such income. Similar in nature are the suggestions that in- 
come from new rental property be eliminated from the income tax base for 
a limited number of years and that income on bonds issued against im- 
provements be exempted from taxation. The device of allowing a partial 
credit for property taxes against the landlord’s net income tax is simply 
a qualified form of the tax credit scheme.® To the extent that any of these 
or other compromise measures resembles the undiminished model of the 
subsidy, it is subject to the same infirmities as the original. To the degree 
that the compromise departs from the basic version, its vices may be at- 
tenuated but only at the expense of proportionately reducing the effec- 
tiveness of the incentive intended. 

Shortening the income tax amortization period for new rental dwell- 
ings, the last income tax incentive considered here, is an old standby 

7 See Simons, Personal Income Taxation 170-84 (1938). 


*In connection with recent discussions of housing and the federal income tax there, of 
course, has appeared the old argument that progression in income tax rates destroys incentive. 
For example, Thomas Buck, writing in the Chicago Sunday Tribune, § 1, p. 11, col. 1 (Feb. 23, 
1947) states: “The present income tax laws have discouraged some builders from ing 

, inasmuch as the larger volume of business places them in the higher tax brackets, 
which in turn reduces their profit margins on each new house completed.” It seems obvious 
that profits after taxes would be reduced by progression regardless of how these builders 
invested their surplus capital (unless tax-exempt securities were purchased). 


* Note 6 supra. 
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that has been revitalized by the wartime tax program concerning so- 
called emergency facilities. On the ground that facilities acquired special- 
ly for war production would become obsolete at the end of the emergency 
period, war contractors were permitted to amortize such facilities over a 
span of five years, or in less time if the emergency ended before expira- 
tion of five years.*® Proposals that similar benefits be extended to new rent- 
al housing invariably cite the war measure as a precedent and usually 
adopt its five-year interval with enthusiasm.” This reference is a warning 
signal. Accelerated wartime amortization was but a part of the govern- 
ment’s program to pay for the whole cost of running the war. Will stepped- 
up amortization for new rental dwellings result in the government’s pay- 
ing for the cost of apartment houses which are to be privately owned 
throughout their long useful life? 

The accelerated amortization plans can be divided neatly into two types 
which, though similar in appearance, entail markedly different conse- 
quences. Under the first type the deduction for depreciation could be off-° 
set exclusively against income from the building whose cost is so amor- 
tized. Accelerated depreciation in any year consequently could not ex- 
ceed the net income of the building in that year before depreciation is 
taken into account. No part of an excess of allowable depreciation could 
be offset against other income of the taxpayer, but an excess might be car- 
ried over and used as a similarly limited deduction in future years. A new 
building thus could be amortized in five years only if during the initial 
five years of operation the net income from it (exclusive of depreciation 
and income taxes) at least equaled the cost of the structure. Should such 
net income for five years fall short of cost, the amortization period, by 
virtue of the carry-over arrangement, would then total the number of 
years required for net income to match the cost of the building. 

Whether the incentive to new construction provided by the limited 
type of accelerated amortization would be effective is largely conjectural. 
Landlords have complained that rental dwellings in the aggregate have 
not returned very satisfactory yields to investors over extended periods 
of time. These returns generally have been computed after subtracting a 
yearly depreciation charge presumably averaging about 24 per cent of 
cost. The privilege of limited acceleration of depreciation in effect frees 
operating profits from income taxation until the dwellings return their 
cost. It is questionable whether this limited exemption of, or postpone- 


Int. Rev. Code § 124 (1946), 26 U.S.C.A. § 124 (1945). 


N.Y. Times, p. 3, col. 8 (Feb. 19, 1947). See also Rosenman, The Racket in Veterans’ 
Housing, The American Magazine (Sept. 1946) 
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ment of tax on, the allegedly limited yields in the past would have been 
an appreciable stimulus to investment in rental housing. The prevailing 
relatively high income tax rates might be expected to augment the force 
of the stimulus since the amount of tax saved or postponed varies with 
the rates. As to the future, one can merely speculate whether the com- 
bination of income tax rates and comparative yields from rental housing 
would render this type of subsidy effective. 

The accelerated limited amortization plan should also be considered 
with reference to its impact on parts of the income tax not primarily con- 
cerned with depreciation. To the extent that the income of a rental enter- 
prise during its initial five years of operation approximates the total 
amount of allowable accelerated depreciation, the architecture of the in- 
come tax as presently constituted appears inadequate in several respects. 
The purchaser of building takes as a new basis of regular depreciation 
his cost of acquiring the structure.” If the original owner recovers his cost 
(tax free) in five years through accelerated amortization and then sells the 
property at its original cost less actual physical depreciation, the normal 
depreciation deductions thereafter claimed by the purchaser will approxi- 
mate a second tax-free recovery of the initial investment. This situation 
occurs now under the depreciation rules when there is a sale of property 
which has sufficiently appreciated in value; but accelerated amortization 
would tend to make it a common pattern rather than an exception. Ac- 
celerated amortization would also provide another avenue for converting 
income into capital gains in order to take advantage of the bargain rate 
at which long-term capital gains are taxed."* If a new rental dwelling were 
held by a single person throughout its operational life, accelerated amor- 
tization would not materially reduce his total income taxes during that 
period provided the tax rates and his annual aggregate income remained 
fairly constant. The acceleration would reduce his taxable income during 
the early years of the building’s operation and increase it in later ones. 
After exhausting his allowable depreciation in five years, however, the 
original owner would find it more profitable to sell the building and with 
the proceeds purchase a substantially similar structure, thus establishing 
a new basis of depreciation equal to his purchase price. By selling, the 
original owner would be taking advantage of the acceleration provision to 
convert the income of the building into capital gain. The difference be- 
tween normal depreciation and amortization completely accelerated dur- 
ing the initial five years is income to the owner but it is not taxed. This dif- 


™ Int. Rev. Code §§ 113, 114 (1946), 26 U.S.C.A. §§ 113, 114 (1945). 
"Int. Rev. Code § 117 (1946), 26 U.S.C.A. § 117 (1945). 





264 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ference also is represented by the actual depreciated value of the building 
after five years, assuming no change in the price level of such property. 
When the building is sold for its actual depreciated value after five 
years, the price paid is all capital gain to the seller since his adjusted basis 
for computing gain (cost less amortized depreciation) is zero.’* The sub- 
stance of the transaction is thus simply a transformation of the untaxed 
income received during the first five years of operation into a long-term 
capital gain upon sale at the end of that period. 

There is a sort of hopelessness in pointing out the tax loopholes lurking 
in the current system of taxing capital gains. The transformation of in- 
come into capital gain is now a well established industry and new embel- 
lishments for its product have the same status as pre-war annual altera- 
tions in the styles of automobiles. Even so, there should be some hesitan- 
cy about giving the fabricators a whole new set of tools with which to 
work. Those who propose the adoption of accelerated limited amortiza- 
tion for new rental housing at least might study and reveal its implica- 
tions as to the further creation of capital gains. 

Practically all criticisms of accelerated limited amortization are equal- 
ly applicable to the second or unlimited type of acceleration. The two 
types differ solely in that the latter would permit annual accelerated de- 
preciation in excess of the building’s net income (before depreciation) to be 
offset against any other income of the owner. Regardless of the earnings 
of the building, its entire cost could be amortized in the accelerated period 
provided only that the owner had sufficient aggregate income against 
which the recovery of cost might be offset. Unlike the limited plans, the 
unlimited ones give promise of being adequate incentives for additional 
investment in rental housing. They do so, however, at about the same 
high price as that involved in allowing property taxes to be credited 
against the landlord’s personal income tax. Persons with large incomes 
from various sources could secure complete immunity from the income 
tax by acquiring a sufficient number of new rental dwellings earning less 
than the allowable accelerated depreciation charges. Unlimited accelera- 
tion, like the tax credit, would shred the pattern of equality and proges- 
sion which gives strength to the income tax and at the same time assure 
a greater concentration of ownership of real property among the higher 
income groups. 

To those interested in both satisfying our housing needs and preserving 
(if not enhancing) the merits of our income tax system, all the proposals 
here considered may well be cause for dismay. Some of the proposals have 

4 Int. Rev. Code § 113 (1946), 26 U.S.C.A. § 113 (1945). 





TAX SUBSIDIES FOR RENTAL HOUSING 265 


been shown to serve neither the cause of better housing nor sound taxa- 
tion, while the others would increase the supply of dwellings at the ex- 
pense of justice and fair play in taxation. Because housing needs are vital, 
there might be a temptation to sacrifice temporarily the more remote yet 
sustaining ideals of our society. Before this allurement becomes too strong, 
it is well to consider the drawbacks of income tax subsidies in general and 
then take another critical view of the proposed tax subsidies and their 
variants. 

Of the many kinds of lawful subsidies—meaning grants or aids extended 
to undertakings to which the public interest is imputed—those effectu- 
ated through an income tax are probably least suited for a democracy. It 
is invariably difficult to subject proposals for such subsidies to thorough 
examination. An income tax subsidy is so indirect that relatively few per- 
sons can understand its operation. Analysis of a suggested tax subsidy 
tends to become confused in discussions concerning the technical aspects 
of taxation. The aggregate size of a prospective income tax subsidy usu- 
ally defies calculation because too many unknowns are involved. For the 
same reason the public cannot be informed as to the probable distribution 
of the benefits. In these respects the adoption of an income tax subsidy is 
suggestive of secret diplomacy. 

Even after enactment of such a. subsidy the public remains shielded 
from appraising it intelligently.'s The special benefits conferred on private 
parties are accomplished without either open payments or publicity. The 
ultimate cost of the subsidy is buried in the over-all allocation of the in- 
come tax burden. Thus the operation of the subsidy is so camouflaged that 
its very existence is sometimes forgotten except by those who receive its 
special advantages. The absence of administrative safeguards makes this 
result doubly probable. An income tax subsidy is never administered by 
an agency concerned with the particular problem giving rise to the sub- 
sidy. To the revenue department it is largely another complication in 
policing the collection of revenues. The tax gatherers are not interested 

*S The federal income tax has long provided another subsidy-like advantage to those who 
own and occupy their homes. No part of the annual use-value of an owner-occupant’s home is 
considered to be income for purposes of the tax. The homeowner accordingly pays a smaller 
tax than renters with equivalent effective income since that part of their income which is 
spent for rent is taxable. Though treated as not receiving taxable income from use of his 
home, the owner-occupant is neverthless permitted to deduct from his taxable income the 
payments made for interest charges and state and local taxes on his property. (Int. Rev. Code 
$23 (b), (c) [1946}). In effect, he is allowed to deduct from his taxable income some of the 
costs of enjoying a form of income—the use-value of his home—which is itself exempt from 
tax. This combination near-subsidy, enjoyed by approximately 20 million homeowners, scarce- 


ly draws attention and rarely is appraised. See Simons, Personal Income Taxation 110-24 
(1938) for a discussion of the exemption of income in kind from income taxation. 
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in how well the subsidy performs its function of providing a specific in- 
centive, but only in seeing to it that taxpayers comply with the law in tak- 
ing advantage of the benefits. No official reports need be rendered on the 
operation or distribution of the subsidy, and the fiscal agents are likely to 
limit their suggestions for improvement to matters of tax administration. 
Under these circumstances an income tax subsidy becomes a series of pri- 
vate and inflexible transactions between the government and the pre- 
ferred taxpayers, with each individual deal isolated from critical scrutiny. 

An income tax subsidy, moreover, by virtue of being comparatively in- 
conspicuous and painless, is likely to become a fixture that is highly re- 
sistant to termination or change. It tends to survive even though it fails 
to provide the incentive giving rise to its enactment. Where this happens 
the subsidy may become a continuing windfall to private parties without 
furthering a public interest. The very fact that the subsidy remains extant 
conceivably might be used as a makeweight for not adopting really effec- 
tive incentives. 

There are other dangers in focusing too narrowly on the suggested in- 
come tax subsidy plans. Any subsidy is practically equivalent to a cash 
expenditure by the government for goods and services. Like a prospective 
cash purchase, it is to be weighed against other possible expenditures to 
determine how value can best be received by the government—or the 
public—at the prices demanded for goods and services. A given housing 
subsidy patently is not a wise investment for the government merely be- 
cause it results in additional housing. An informed economic decision as to 
adoption of a subsidy must take into consideration whether the sum in- 
volved could better be spent in other ways to secure the desired housing. 
Discussions of a suggested tax subsidy usually omit reference to relevant 
comparisons. No attempt at comparisons can be undertaken here, but a 
reminder is in order that money invested in a tax subsidy could be other- 
wise utilized to produce additional housing. 

The value to be received by the public from a prospective subsidy 
should also be assessed in terms of how well the subsidy will meet the need 
it is designed to satisfy. In regard to housing, there is substantial agree- 
ment that the most pressing need is for dwellings that families with mod- 
erate and low incomes can afford."* The proposed tax subsidies might make 

6 For purposes of this discussion, families with moderate income are those able to afford 
between $20 and $40 a month for rental or purchase of a dwelling; families with a low income 
are those unable to afford more than $20 a month. This classification appears in S. Rep. 1131, 
79th Cong. 1st Sess. (1946), which accompanied the Wagner-Ellender-Taft Bill, S. are 


Cong. 1st Sess. (1946). Under this classification, moderate income families 
per cent and low income families represented 28 per cent of the total number of families. 
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investments in new rental ventures more attractive, but capital presum- 
ably would be channeled into the most profitable types of residential con- 
struction. In the past and at present the most lucrative rental construc- 
tion is that designed to accommodate families with relatively high in- 
comes. Even if the tax subsidies made all new residential building more 
profitable, there is no reason to assume that the existing hierarchy of 
profitability would be altered. The tax subsidies in effect would provide 
greater incentives to build the kinds of structures that private enterprise 
finds most remunerative to construct without subsidies. Rental dwellings 
for families with low and moderate incomes would still be relatively less 
profitable after enactment of the subsidies. Is there not something strange 
about subsidies to encourage construction of the kind of dwellings for 
which the need is least urgent? 

In the background of every subsidy lies the arrangement for apportion- 
ing its cost to society. The proposed tax subsidies are not exceptions. The 
burden of these subsidies of course can be distributed in a variety of pat- 
terns, and the distribution of burden is unavoidably an integral part of the 
subsidy plans. Those who propose huge tax subsidies do not make it plain 
how the cost is to be apportioned. This omission is particularly serious 
when it is proposed to subsidize principally the high income groups in 
order to confer an indirect benefit on large numbers of taxpayers in the 
lower income ranges. In view of our present arrangement for apportioning 
the aggregate cost of government, there is ground for suspecting that the 
cost of such indirect housing subsidies will be borne in large measure by 
the very persons most in need of better housing. If that is the case, and if 
a tax subsidy is warranted, should we not consider bestowing one directly 
upon the families whose housing needs require attention? 

This is not to imply that the housing situation can be improved by sub- 
sidizing rent payments through the income tax. All subsidies linked to in- 
come taxation should be avoided for the reasons already explored. In re- 
gard to housing they confuse the real issues and misplace emphasis. ‘‘ No 
matter how much our shortage of adequate housing can be laid to a mal- 
distribution of income in the social structure as a whole, the effect of 
wastes, inefficiencies, and traditionalisms upon the price of housing must 
still be considered to be at the heart of the housing problem.”*’ At worst, 
the proposed tax subsidies either are ineffective or disrupt our federal. in- 
come tax structure. At best, they fail to get at the roots of our housing 

*? The Twentieth Century Fund, American Housing Problems and Prospects 325 (1944). 


The wastes and inefficiencies are clearly reflected in the building codes which in large measure 
are a product of the building industry as a whole. See 33 Fortune, No. 4, at 262 (April, 1946). 
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problem. In the words of Thurman Arnold, ‘“‘ There are two ways of filling 
a hundred bottles, of different shapes and sizes, with water. One is to put 
them in the center of the room and throw water at them with a dipper. 
The other way is to hold one bottle at a time under a faucet.”"* The pro- 
posed income tax subsidies, whether or not effective, are more apt to give 
us a shower than the houses we need. 


II. THE PROPERTY TAX AND RENTAL HOUSING 


Property tax subsidies occupy a prominent position in current planning 
for improving urban housing conditions through private construction. 
Several states already have adopted legislation authorizing exemption of 
private redevelopment projects from local property taxes.'® Others are 
preparing to enact similar statutes. These measures have been supported 
by groups with widely diverse economic and political views. The outlook 
at present is that property tax subsidies are to play an increasingly im- 
portant role in the drive to attract private capital into the housing field. 

Much of the recent attention to property tax subsidies stems from the 
use made of them lately by New York State and City. The New York 
State “Redevelopment Companies Law,” enacted in 1942 and amended in 
1943, permits a city to condemn property, sell it to a private redevelop- 
ment corporation, and exempt from taxation for a period of years that 
part of the project’s value which exceeds the assessed valuation of the 
land and buildings before redevelopment.” Two projects—‘Riverton’”™ 
and “Stuyvesant Town”—are at present being undertaken in New York 
City under this law, both by the Metropolitan Life Insurance Company. 
Stuyvesant Town, which covers seventy-five acres or eighteen city blocks, 
has thirty-five separate twelve and thirteen story apartment houses con- 
taining 8,755 apartments. The tax-exemption subsidy granted for it by the 
city, estimated on the basis of existing tax rates and assessed values, will 


*8 Arnold, The Bottlenecks of Business 274-75 (1940). 


*9 See, for example, Mass. Ann. Laws (Supp., 1946) c. 121A, § 10; Mich. Stat. Ann. (Hen- 
derson, Supp., 1946) § 5.3058(12); N.J. Rev. Stat. (1946) § 55:14e-11; Wis. Stat. (Brossard, 
1943) § 66.405. 


2° N.Y.L. 1943, c. 234, § 26, N.Y. Unconsolidated Laws (McKinney, Supp., 1947) § 3426. 
See also the New York Urban Redevelopment Corporations Law, N.Y.L. 1941, c.892, § 12, 
N.Y. Unconsolidated Laws (McKinney, 1942) § 3312. 


** Metropolitan’s Riverton Project, intended primarily for Negroes, will house 1,232 
families (about 3,500 persons) in seven thirteen-story buildings. Although Riverton rents 
were originally planned to average $12.50 per room, Metropolitan subsequently asked that they 
be increased to $14.00, because of a 50 per cent increase in construction costs over the original 
estimate. 
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in time aggregate in the neighborhood of $50,000,000.” This sum is more 
than 50 per cent of the total cost of the project. It has been said that the 
investment of private capital in Stuyvesant Town or Riverton would not 
have been undertaken without tax subsidies. Whether or not this view is 
correct, the two projects undoubtedly have stimulated renewed interest 
in property tax subsidies for private housing. 

Even if construction of the New York projects were induced by prop- 
erty tax subsidies, it does not follow that such subsidies are desirable 
means of bettering housing conditions. Local public assistance to improve 
housing can be furnished in numerous ways. Property tax abatement is 
to be compared not only with an absence of local subsidies for housing 
but, more pointedly, also with other means of subsidization. The choice 
of methods in conferring public assistance is not illusory. New York, for 
example, doubtless could have subsidized Stuyvesant Town by cash pay- 
ments instead of tax benefits. It is therefore necessary to consider the cost 
and utility of property tax subsidies in order to be in a position to balance 
them against alternative “purchases” available to the government, par- 
ticularly those in the field of housing. 

All property tax subsidies for private housing consist essentially of spe- 
cial dispensations from the local property tax. The subsidies are conferred 
through exemptions from the tax. In broad terms, the subsidy may con- 
sist of a full exemption or a partial exemption from the tax for the life of 
the buildings involved, or a full exemption or partial exemption for a 
specified time. The limiting terms of a partial exemption may be defined in 
many ways.” A ceiling might be placed on the total dollar amount of bene- 
fits to be derived from the exemption; or rates might be pegged lower than 
prevailing levels; or the exemption might be restricted to a percentage of 

* Plaintiffs’ Brief in Support of Motion for Temporary Injunction, Dorsey v. Stuyvesant 
Town Corporation, Supreme Court of the State of New York (July 9, 1947): ‘‘The cost of the 


project is conceded to be go million dollars... . . The cost of the land was about 17 million 
dollars. .... The total tax exemption over a twenty-five-year period granted to Stuyvesant 
Town Corporation is thus about 3 per cent on the improvement cost (90-17 millions) or well 
over 50 million dollars, which is about three times the cost of the land.” In arriving at the 
figure of 50 million dollars, Charles Abrams, attorney for the paintifis, apparently based his 
calculations on the current tax rate and the assessed valuation which probably would have 
been used in the absence of the subsidy, a combination amounting to approximately 2 million 
dollars annually for over twenty-five years. The present value of the total subsidy might 
more accurately be calculated by discounting the amount of exemption for future years. 

*3 Herbert U. Nelson, Executive Vice-President of the National] Association of Real Estate 
Boards, has suggested, for example, that “any owner who tears down an old structure and 
puts up a new one... . be allowed to deduct the value of the old building from that of the 
new for local tax purposes.” Nelson, Tax Incentive for Rebuilding Blighted Areas, 56 The 
American City, No. 4, at 107 (Sept., 1946). This is probably the worst form of the property 
tax subsidy, since it will encourage the destruction of buildings with high, rather than low 
assessed values. 
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assessed values; or assessment values might be frozen as of a particular 
date.*4 All varieties of property tax subsidies have one thing in common. 
The subsidized ventures are taxed less than they would be in the absence 
of the subsidy. 

In analyzing the cost and utility of property tax subsidies for private 
housing, four aspects of their operation deserve attention. These are: 
1) what kind of housing will be produced; 2) who will bear the cost of the 
subsidies; 3) who will receive the subsidies; and 4) how will the subsidized 
accommodations be allocated. These matters are considered in the order 
given. 

What kind of private housing will property tax subsidies promote? If 
the subsidy were a tax exemption given carte blanche for all new rental 
dwellings, the answer to this inquiry would be simple. Private enterprise 
would construct the kind of apartment buildings which it would find 
most profitable (or least unprofitable) to build without any subsidy. The 
carte blanche property tax subsidy, like the various proposed income tax 
subsidies for housing, would merely increase the remunerativeness of all 
new rental dwellings; it would not rearrange the hierarchy of profitability. 
This means that as the subsidy accelerated the flow of private capital into 
the rental housing field, it would provide additional new accommodations 
for the income classes which regularly occupy new apartment buildings. 
These consist of families in the upper portion of the income scale. 

The experience of New York following the first world war bears out this 
analysis of what the carte blanche form of tax subsidy yields. In 1920 New 
York State authorized municipalities to grant tax exemption for private 
housing “with mo requirement as to standard beyond those which apply to 
all new dwellings and without the faintest attempt to limit rent or selling 
price.” New York City chose a rather liberal version for its subsidy plan. 
“The subsidy, for those who obtained the full ten years’ exemption and 
were able to keep construction expenses within the exempt limits, amount- 
ed to one-third of capital cost.’”** The story of who could afford to occupy 

*4 Most of the contemporary redevelopment plans call for pegging assessment values at the 
level existing prior to redevelopment. Under this arrangement, the annual amount of tax 
on the subsidized development will vary with the tax rate. The aggregate amount of the sub- 
sidy in time—that is, the difference between the amount of taxes due and the amount which 
would have been due from the development were it not subsidized—also depends on the taxrate. 
Property tax subsidies for private housing conceivably might be coupled with so-called pay- 


ments in lieu of taxes. Such a feature would not affect the validity of the positions developed in 
the text. 


*8 Wood, Recent Trends in American Housing 107 (1931). 


** Ibid. The New York City ordinance, as first enacted, limited the exemption to $5,000 
on a single-family house, $10,000 on a two-family house, and $1,000 per room with a maximum 
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the subsidized structures is succinctly told in the history of the rents 
charged. ‘‘Rents in the new buildings, unaffected by rent restrictions, 
soared happily. Nearly half the new suites built in 1924 rented for $20 per 
room per month and up. About 17 per cent rented for $15 per room per 
month or less. The rest were in between The newspapers carried 
advertisements indicating that those who invested in the new apartment 
houses could recover their capital in three years. Probably they could not, 
but the suggestion portrays a mental attitude.””*’ Clearly the carte blanche 
tax exemption for housing became ‘‘a subsidy to the building industry 
rather than to health and welfare.”’* 

The carte blanche form of a substantial property tax subsidy for private 
housing is not likely to gain acceptance today. Interest has been centered 
on property tax subsidies only as parts of more or less comprehensive re- 
development plans. Under these the enterpriser must satisfy various re- 
quirements to qualify for the tax subsidy. The most significant limitations 
relate to the rental which can be charged and the profits which can be 
drawn out of the projects by their owners. In theory these restrictions are 
designed to make available apartments which carry lower rentals than 
those built with unsubsidized capital. The primary aim of the limitations 
is to channel the public assistance into subsidized lower rents instead of 
into subsidized higher profits. 

It seems highly improbable that rent and profit controls, in the fore- 
seeable future, will bring tax-exempt private accommodations within the 
means of more than half of the nation’s urban families. The Stuyvesant 
Town project is an indicator for this pessimistic outlook. Its twenty-five 
year tax exemption subsidy is very large, being equivalent (in time) to a 
subsidy of about $5,700 on each apartment in the development.*? The 
limitation on profits which may be earned by the proprietor is not un- 
reasonably generous, the maximum being 6 per cent per annum on invest- 
ment during the period of tax exemption.*° Rents are also subject to con- 


of $5,000 per family unit on an apartment house. Later the ordinance was re-enacted, limiting 
the exemption on multiple dwellings to $15,000 per building. In effect the maximum period 
for the exemption was ten years, 1921 to 1931. 

*7 [bid., at 111. ** Tbid., at 107. 


* Average subsidy per unit computed by dividing the total estimated amount of ee 
5° million dollars—by the number of units in the project. 


3° During the twenty-five year period of partial tax exemption, Metropolitan Snies not 
take out of the project any more than operating costs and 6 percent a year to cover interest 
and amortization. All other income goes to the city.” Windels, Private Enterprise Plan in 
Housing Faces First Test, 32 National Municipal Review 286 (June, 1943). However, “.... 
there is no prohibition against accumulating a substantial reserve which would not be paid 
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trol, being arranged by agreement between Metropolitan Life Insurance 
Company and New York City. Despite these factors, monthly rentals on 
the apartments, which contain three, four, or five rooms, now range from 
$50 to $91 per month.* This scale is to be contrasted with the ability of 
families to pay such rentals. The Housing Census of 1940 showed that 
fewer than 23 per cent of New York’s tenant families paid more than $50 
a month rent in that year. Average monthly rental was $41.26, and half 
of all New York tenants paid less than $36.71 a month. Family income 
is somewhat higher now. Nevertheless, using the latest family income data 
available from the census, and assuming that a tenant can afford a month- 
ly rental equal to one week’s wage, the average apartment in Stuyvesant 
Town would still be beyond the means of more than one-half of New 
York’s families of two or more persons.*+ 

The inability of Stuyvesant Town to serve families in the lower half of 
the income scale is easily explained. Rentals that are high relative to aver- 
age incomes are needed to enable the private capital invested in the enter- 
prise to yield a satisfactory return. The subsidies granted, although large, 
simply do not bridge the gap between high building costs and average 
family incomes. This is the key to foreseeing what kind of private housing 
developments property tax subsidies are likely to foster even when they 
are accompanied by rent or profit controls. Two factors will tend to hold 
down the amount of such subsidies to a point where comparatively low 


to the city but which the company could ultimately add to future profits and distribute in 
unlimited earnings on its tiny equity.” Buttenheim, A Few Warnings on Private Enterprise 
Housing Plan, 32 National Municipal Review 385 (July, 1943). 


3" N.Y. Times, p. 12, col. 3 (April 25, 1947), N.Y. Times, p. 15, col. 1 (Aug. 8, 1947). 


3 Sixteenth Census of the United States, 1940, Housing, Vol. II, General Characteristics, 
Part I, United States Summary, Table 87, at 152 (Contract Monthly Rent for Tenant Occu- 
pied Units in 1940). 


33 Median income for urban families of two or more related persons for the year 1945 
amounted to $2,994, or approximately $57 a week. Bureau of the Census, Report on Family 
and Individual Money Income in the United States: 1945 and 1944. Series P.S. No. 22, May 8, 
1947. Comparable data is not available for New York City for 1945. However, in 1939, when 
comparable data was available, New York’s median family income of $1,654 was 14.5 per cent 
greater than median urban family income for the country as a whole. Bureau of the Census, 
Report on Population, Family Wage or Salary, Table 1, p. 7 and Table 10, p. 10 (1940). If 
New York maintained its 14.5 per cent lead over the rest of the country during the war 
years, which is not at all certain, median family income in New York City in 1945 would have 
amounted to $3,428, or approximately $66 weekly. On this basis, half of New York’s families 
could not afford Stuyvesant Town’s two-bedroom apartments at approximately $68 month- 
ly. Assuming that a family can afford to pay one-fourth of its income for rent, which is ques- 
tionable in view of the sharp increase in the cost of living during the past year, accommoda- 
tions in Stuyvesant Town would require a minimum annual income of $2,912 for the lowest 
priced one-bedroom apartment; $3,526 for the two-bedroom apartment, and $5,784 for the 
highest priced accommodations. 
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rentals are not possible. The first is that a subsidy which is large in terms 
of the property tax is probably insufficient to close the gap between pres- 
ent high building costs and average family incomes. This relationship is 
demonstrated by the arrangements concerning Stuyvesant Town. The 
second factor is that property tax subsidies for private housing are gener- 
ally regarded primarily as means of attracting private capital into hous- 
ing, rather than as means of securing low-cost housing. For this reason it 
is likely that such subsidies will not be much larger than the minimum 
needed to augment the flow of private capital into the housing field. In 
any case the emphasis is not apt to be on furnishing accommodations 
which families with low incomes can afford.*4 

Who will bear the burden of property tax subsidies for private housing? 
As phrased, this question presupposes that subsidies involve a burden. It 
has been argued, however, that they are costless if exemption from tax is 
confined to the extra value added by the subsidized new housing. The ad- 
ditional value would not have been brought into being, the argument 
runs, unless exempted. Therefore, the extra value—that in excess of 
values existing prior to the new development—could never have become 
part of the property tax base. By this reasoning it can be shown, for in- 
stance, that the tax exemption granted Stuyvesant Town will not re- 
duce the revenues obtained by New York City from its property tax.* 
The reasoning also lends itself to a demonstration that revenues relative 
to municipal expenditures might be increased by the exemptions. This 
neat effect is accomplished by predicting that the subsidized redevelop- 
ments which replace slums will reduce city expenditures by lessening the 
cost of police, fire, and health protection.* 

The something-for-nothing defense of tax exemption rests on an as- 
sumption which is not always explicitly stated in full. In its shortened 
version the assumption is that the value of the site prior to construction 
of subsidized buildings on it would not have been augmented by private 

44 There is another feature about the kind of housing promoted by property tax subsidies to 
private parties which merits notice. The most popular form of such subsidies today is a tax 
exemption on the value added by redevelopment work. This type of exemption influences the 
intensity with which the redeveloped land will be used by the recipient of the subsidy. Specifi- 
cally, the limited exemption will encourage intensified utilization of land because in this man- 
ner the exempt portion of the project is increased relative to its entire value. This perhaps is 
one of the factors accounting for the extreme concentration of tenants in Stuyvesant Town. 


The project is designed to house 8,755 families—almost three times the number that were 
physically accommodated in the slums which the development replaced. 


S$ Rosenberg, Tax Exemption of Public Housing, 23 Taxes 605 (1945). 

The assumption that municipal expenditures will be reduced in this manner may be 
summarily dismissed. There is no reason to believe that a subsidized relatively high-rental 
project will be more effective in eliminating slums than an unsubsidized high-rental project. 





274 THE UNIVERSITY OF CHICAGO LAW REVIEW 


capital in the absence of the subsidy; that is, private enterprise would not 
have increased the value of the site at any time during the period for 
which the subsidy is granted. In the case of Stuyvesant Town, for ex- 
ample, the abbreviated form of the assumption is that without subsidiza- 
tion private capital would not have added to the total value of the site 
throughout the twenty-five year tax abatement period. The short version 
of the assumption, however, is misleadingly simple. In order to validate 
the something-for-nothing argument in favor of tax exemptions for pri- 
vate housing, a more comprehensive assumption is needed. It must be 
assumed that the subsidized project will not discourage private capital 
from investing in whatever new construction it would have undertaken 
had not the subsidized buildings been erected. The terms of this assump- 
tion must extend to the entire rental market area affected by the subsi- 
dized project in question. Again taking Stuyvesant Town as an example, 
the full assumption behind the something-for-nothing argument neces- 
sarily is that the project, throughout its life, will not discourage private 
capital from entering into construction work in Greater New York City. 
Should the project encourage some kinds of private building (such as 
commercial structures) and discourage others, the assumption requires 
that the values lost through the discouragement not exceed those gained 
through the encouragement. 

Spelled out in this manner the full assumption, which underlies the ar- 
gument that property tax subsidies for private housing are costless, ap- 
pears to be unrealistic. The unrealism is seen most easily in the case of 
carte blanche tax subsidies given for all new apartments constructed with- 
in a fixed period, say five years. It has been pointed out that under such 
subsidies private enterprise would build for the markets it would most 
likely supply in the absence of subsidies. This means that carte blanche 
subsidies would accelerate the construction of accommodations for fami- 
lies at the upper end of the income scale. If the subsidies are effective, 
more apartments will be built during the five years than if no subsidies 
were granted. At the end of that time, the demand for modern apart- 
ments (by high income families) accordingly will be more nearly satisfied 
because of the subsidization. To the extent that tax-exempt buildings sup- 
ply the needs of those who can afford modern apartments, new unsubsi- 
dized ventures in residential construction become less attractive to capi- 
tal. In other words, because both subsidized and unsubsidized new build- 
ings would aim at drawing tenants from high income families, the com- 
petition would discourage construction of new unsubsidized accommoda- 
tions. The assumption that the subsidy would not discourage capital from 
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entering into unsubsidized residential building thus is realistic only if it 
be further assumed that private capital is no longer interested in provid- 
ing housing even for those with relatively high incomes. Such pessimism 
does not seem warranted today.3? 

A similar analysis is applicable to property tax subsidies coupled with 
rent or profit controls. These subsidy plans, it has been shown, might re- 
sult in rentals below those that would obtain in comparable new apart- 
ments without subsidization, but the plans cannot be counted on to re- 
duce rentals drastically. The experience with Stuyvesant Town indicates 
that, by and large, the subsidized accommodations can be afforded only 
by those in the upper half of the income scale. It is for this reason that in- 
vestment in projects like Stuyvesant Town potentially compete with in- 
vestment in unsubsidized rental housing. The competition might extend 
in two directions. On the one hand, those who can afford the subsidized 
accommodations are sufficiently high on the income scale to be viewed as 
potential customers of unsubsidized new apartments. A relatively small 
drop in building costs, for example, might turn this group into ready cus- 
tomers if satisfactory subsidized housing were not available to them. On 
the other hand, some occupants of the subsidized projects doubtless could 
afford to pay the higher rentals which would make new ventures attrac- 
tive to unsubsidized capital. The availability of comparable subsidized 
accommodations would tend to remove them from that market. 

These propositions may be illustrated in terms of two housing projects 
of the Metropolitan Life Insurance Company. Subsidized Stuyvesant 
Town already has been described. A few blocks away Metropolitan is 
completing its Peter Cooper project. This is an unsubsidized nineteen- 
acre development containing 2,500 units. Monthly rentals range from $85 
to $130, as compared with $50 to $91 for Stuyvesant Town. The differen- 
tial between the two rental scales is accounted for in part by the subsidy 
granted to Stuyvesant Town. It is also due to the fact that Peter Cooper 
is a “luxury” project while Stuyvesant Town is not. Despite their differ- 
ences, however, the two projects probably compete with each other to 
the extent that some tenants of the subsidized project could afford the 
rental charged in the unsubsidized development. Moreover, the exist- 
ence of Stuyvesant Town is likely to lessen the attractiveness of under- 

17 It has been suggested that subsidized private housing projects will stimulate construc- 
tion of new commercial structures, and that the existence of these would counteract the 
shrinkage in the tax base. Here again it seems unreasonable to assume that subsidized private 
housing projects would be a greater stimulant to commercial construction than unsubsidized 


housing projects. The contrary might be true since some of the Metropolitan projects are 
more or less self-contained, including appurtenant commercial facilities. 
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taking another unsubsidized project having accommodations comparable 
to it. 

The fact that subsidized private capital tends to drive out unsubsidized 
private capital has an important bearing on the distribution of the burden 
of a property tax subsidy for private housing. Most American cities ob- 
tain the bulk of their revenues from a tax on real property. Because exist- 
ing structures are constantly deteriorating, new improvements are relied 
upon to maintain the base of that tax. Without new improvements the 
base would automatically shrink as existing buildings wore out. The same 
effect will be produced by property tax subsidies for housing. Through 
discouraging unsubsidized developments they will act to contract the base 
of the tax itself. 

To maintain revenues in the face of a shrinking property tax base, local 
governments will have to increase existing taxes or seek new sources of 
revenue. Experience strongly indicates that, following the lines of least 
resistance, it is politically more feasible to hike up established taxes than 
to introduce new levies. The record also shows that when receipts from a 
property tax fall, the usual reaction is to raise assessed values or the rate 
of the tax. Thus it is reasonable to predict that a shrinkage in the tax base 
caused by exemptions for private housing will be compensated by in- 
creases in the effective rate of the property tax. These increases, in turn, 
would be an added deterrent to the investment of unsubsidized capital in 
the construction of residential housing. They thereby would tend to fur- 
ther impair the property tax base. 

Under the circumstances outlined, the burden of increased property tax 
rates would fall upon several groups. It would fall directly on those who 
already own their own homes. Annual] overhead charges of home-owning 
would be enlarged; and, because this would make home-owning less at- 
tractive, the sale values of homes would decline. In short, the increase in 
taxes could not be shifted by homeowners. The new effective rates would 
also apply to unsubsidized landlords, but a substantial part of the increase 
probably could be passed on to tenants. These relationships contain an 
interesting implication as to who will bear the burden of real property tax 
subsidies for private housing if cities do not develop new sources of reve- 
nue. The vast majority of unsubsidized tenants are families with moder- 
ate or low incomes; and a large proportion of homeowners are families 
with moderate incomes. It is they who will be called upon to carry a larg- 
er share of the property tax burden in order to provide the subsidized 
housing—even though a large portion of them might not be able to afford 
the subsidized new apartments. 





TAX SUBSIDIES FOR RENTAL HOUSING 277 


Thus it is apparent that the distribution of the burden of property tax 
subsidies for housing is intimately linked with the kind of housing which 
will be fostered by the subsidies. “When . . . . exemption is extended to 
private development for a higher income tenantry, the city is deprived of 
the potential revenue which would have accrued to it when private en- 
terprise in the normal course of events got around to providing dwellings 
for that group.’’** This loss of revenue, if it is to be offset, very likely will 
place an added burden on the regressive municipal tax systems. Indirect- 
ly, the inequities and undesirable characteristics of these systems would 
be further aggravated. On the other hand, when “the city exempts low- 
rent housing projects from tax on the improvements . . . . it loses no po- 
tential revenues since the low-income families are not prospective cus- 
tomers for the potential private enterprise market.’’*? Where this is so the 
subsidy raises no special problems regarding the distribution of its cost. 

Who will be in a position to receive property tax subsidies for private 
housing? A carte blanche exemption of all new improvements from the 
tax would not particularly favor any single class of potential investors. 
Those who invested in housing and received the subsidy by and large 
would be the kinds of investors who would be most likely to invest in 
housing in the absence of a subsidy. The subsidy would merely make the 
investment more attractive to them. It already has been noted, however, 
that contemporary property tax subsidies for private housing are almost 
always tied in with comprehensive redevelopment schemes. These 
plans generally call for large-scale housing projects. Consequently, it be- 
comes necessary to venture large amounts of private capital in order to 
qualify for the subsidy. This requirement in part accounts for the fact 
that each of the subsidized developments in New York has been under- 
taken by a large insurance company. Few existing organizations except 
the largest insurance companies and banks have the resources for invest- 
ing in sizeable redevelopment projects. New independent corporations 
organized especially for redevelopment work are not likely to be in a posi- 
tion to advance the necessary capital. The present prospect is that unless 
the investments were guaranteed by a governmental unit—another kind 
of subsidization—great difficulty would be encountered in raising funds 


38 Abrams, The Future of Housing 336 (1946). 


3 Tbid. “Therefore, such exemptions on public housing, while technically they may be 
subsidies, represent no out-of-pocket loss. The tax exemption on such projects represents a 
dollar loss only to the extent that payments in lieu of taxes run less than the taxes paid on the 
site prior to its reconstruction and here it must be matched against the social and economic 
gains resulting from rehousing.” Abrams, The Subsidy and Housing, 22 Journal of Land and 
Public Utility Economics 139 (1946). 
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from the public, which apparently has not forgotten the collapse of the 
real estate bond market in the twenties. 

It is not to be implied that ownership of apartment houses, particular- 
ly large projects, by insurance companies or banks is necessarily unde- 
sirable. In the past a substantial portion of all residential mortgages was 
held by these organizations. Apart from subsidies there has been a tend- 
ency for institutional investors to become landlords rather than financiers 
of rental housing. The change from ownership of debts to ownership of 
equities may prove to be without significance as far as the over-all hous- 
ing problem is concerned. What merits comment here is that property tax 
subsidies accompanying private redevelopment plans are accelerating the 
trend toward more complete institutional control of residential property. 
Already the world’s largest privately-managed corporation, the eight bil- 
lion dollar Metropolitan Life, has become the world’s biggest private 
landlord. Upon completion of its projects presently under construction 
the corporation will fully own apartment buildings housing 31,566 fami- 
lies, or about 100,000 persons.** 

There is a paradox to be found here. It seems almost certain that tax 
subsidies for private redevelopment projects will be received primarily, if 
not entirely, by large institutional investors. The subsidized projects not 
only will narrow the market for new unsubsidized housing, but will tend 
to depress rentals in existing unsubsidized structures. The subsidies thus 
will reinforce the movement of large institutions to displace individuals 
and small corporations as metropolitan landlords, and, simultaneously, 


4 Testimony of Mr. George Gove, Vice-President of the Metropolitan Life Insurance Com- 
pany: 


“The Metropolitan Life Insurance Co. has built housing in four cities (New York, Los 
Angeles, San Francisco and Alexandria, Va.) for 19,084 families. The company is now en- 
gaged in building three more communities (in New York) for 12,482 families. 

“When the work now under way is completed in 1947-48 the company will have built 
apartment homes for 31,566 families or approximately 100,000 persons and will have invested 
upward of $200,000,000. The housing is distributed as follows: 


Se a Location | No. of Apts. 


New York ) 2,125 
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Los Angeles 1,316 
San Francisco 1,687 
New York (Manhattan) 8,755 
New York 1,232 
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undermine the values of their properties. Moreover, the exemption from 
taxation of each additional new privately-owned building will tend to in- 
crease the tax burden of those who bear the cost of municipal services. In 
spite of these prospects, the associations representing the property owners 
who will be adversely affected by the adoption of redevelopment tax sub- 
sidies have lent their support to these measures. As if to complete the 
paradox, these same associations continually oppose subsidization of 
housing for those who cannot afford to pay an economic rent. 

How will private accommodations subsidized by means of a property 
tax exemption be allocated? If the subsidy were divorced from rent and 
profit controls, the price system would effect the allocation. When de- 
mand at prevailing rentals exceeded the supply of apartments an increase 
in rents would theoretically equate the two. But, as has been observed, 
rent and profit controls are usually central features in redevelopment 
plans embodying property tax subsidies. The controls presumably are 
designed to keep actual rentals below what the market would bear. If they 
succeed in this function, the demand for subsidized apartments will ex- 
ceed supply and it will be necessary to ration the accommodations. This 
predicament already has occurred in Stuyvesant Town. Even before the 
buildings were ready for occupancy, applications outran apartments 
better than ten to one. 

There is little likelihood (especially in peacetime) of general agreement 
on what principles should govern in distributing subsidized living quar- 
ters. The Federal Public Housing Authority repeatedly has encountered 
opposition to, and dissatisfaction with, the system of priorities it has fol- 
lowed in allocating low-rental dwellings. There is likely to be even less 
agreement on the general principles which ought to be employed in ra- 
tioning subsidized housing among families with moderate or high incomes. 
The needs of such applicants are not as obvious or measurable as in the 
case of those at the bottom of the income scale, and no other basis of 
priority seems acceptable. Under these circumstances, rationing becomes 
all the more arbitrary and subject to abuse. 

The power to ration housing is especially important because its exercise 
has a tremendous effect on the lives of those interested in the accommoda- 
tions. Whether a family lives in subsidized or unsubsidized housing is 
likely to determine both the type of environment in which it settles, and 
the share of its income which is devoted to housing (and, therefore, the 
balance available for other things). If the power is so vital that one hesi- 
tates to entrust it to governmental officials, should not one pause even 
longer before delegating it to private institutions which qualify for a prop- 
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erty tax subsidy? The dangers implicit in private rationing of housing are 
highlighted by the attitude of the proprietors of Stuyvesant Town on 
racial segregation. Soon after the project was announced, the chairman 
of the board of Metropolitan Life made the pronouncement that: ‘‘Ne- 
groes and Whites don’t mix . . . . perhaps they will in a hundred years. 
.... If we brought them into this development, it would be to the detri- 
ment of the city, too, because it would depress all the surrounding prop- 
erty.” The attempt to exclude Negroes from the project led to passage 
of a New York City ordinance prohibiting discrimination because of race, 
creed, or color in the selection of business or residential tenants for any fu- 
ture properties built by private enterprise when tax exemption is used 
under the State Redevelopment Companies Law.” The dangers of pri- 
vate rationing are thus officially recognized. But of equal or greater sig- 
nificance is the fact that at least some of the potential proprietors of fu- 
ture subsidized redevelopments do not like the policy of the ordinance— 
and it is they who will be in charge of any rationing programs made neces- 
sary by subsidization. 

With the power to ration subsidized accommodations placed in private 
institutional hands, the property tax subsidy—as part of the typical pri- 
vate redevelopment scheme—fosters a curious matrix of relationships. The 
cost of the subsidy probably will be borne in large part by families with 
low or moderate incomes. It foreseeably will be used to build accommoda- 
tions that few of these families can afford. The subsidy will most likely be 
given to insurance companies and other large investment institutions. 
And the selection of occupants who are to enjoy the subsidized rentals 
presumably will be undertaken by the institutional owners. 

This matrix brings into clearer relief what the public purchases with 
property tax subsidies for private housing. If the tax subsidy is accom- 
panied by rent or profit controls, it may be effective in keeping rents below 
what they might otherwise be. But the reduction in rents is not likely to 
be great enough to bring the subsidized accommodations within the reach 
of half of all urban families. The combination of tax subsidy plus rent or 
profit controls probably will suffice only to lessen the amount of rent which 
some families in the upper half of the income scale will pay, or enable 
them to occupy more attractive accommodations. On the other hand, 
omitting rent or profit controls from private redevelopment plans might 
well result in the same amount of capital being attracted into the rental 

# Abrams, The Future of Housing 322 (1946). 


# N.Y. Local Law 45 (1947). See also T 41-1-2 Administrative Code of City of New York, 
Local Law 20 (1944). 
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housing field through a smaller tax subsidy. In effect, the higher rentals 
leading to satisfactory profits would take the place of the larger tax 
subsidy. This arrangement would avoid the need for rationing subsidized 
accommodations. It would, moreover, underline the most critical aspect 
of property tax subsidies for private housing: they are not calculated to 
lead to the production of housing accommodations for the average Ameri- 
can family. 

Perhaps the most unfortunate aspect of this conclusion is that property 
tax subsidies for private housing thereby become a part of an old tradi- 
tion of the housing industry. The tradition is not easily articulated. Its 
essence, however, seems to be contained in the following exchange of 
thoughts between Senator Ellender, an advocate of public housing, and 
Mr. Farr, a past president of the National Association of Real Estate 
Boards: 


SENATOR ELLENDER: And your method.... is to tear [the blighted buildings] 
down and let the people who live in there live in the older houses that would be 
vacated by those who would be fortunate enough to build on this new ground, sup- 
plied partly by Federal aid and State aid, and maybe city aid. That is your plan, 
isn’t it? 

Mr. Farr: That has been the custom for years and years.‘ 


4 Hearings before the Senate Committee on Banking and Currency on S. 1592, A Bill to 
Establish a National Housing Policy and Provide for its Execution, 79th Cong. 1st Sess. 


Part 1, at 450 (1945). 





A DECADE OF STATE LABOR LEGISLATION 
1937-1947* 


| Harry A. Miust anp Harotp A. Katz 


DECADE has elapsed since Wisconsin in 1937 became the first 
A state to adopt a labor relations act. Since then no fewer than 
forty-two states have passed legislation affecting industrial rela- 
tions and labor organizations. Ten of these states have adopted labor rela- 
tions laws comparable to the federal statutes of 1935" and 1947.7 The 
others singled out some specific problems which have been dealt with on 
more of a piecemeal basis. The fact that such a large number of states 
have seen fit to regulate aspects of labor union activity indicates a wide- 
spread belief on the part of state legislators that an overriding public in- 
terest is involved in labor-management relations. Certainly there has at 
no time been such widespread legislation in this field among the states. 

The Wagner Act was designed to give more nearly equal rights to man- 
agement and to labor by limiting the activities of the former when they 
transgressed the rights of labor, as they so frequently hadyY But the com- 
mon and statute law relating to form of organization, admission and ex- 
pulsion of members, and related matters were still regarded as within the 
proper province of the states except in so far as the regulation of interstate 
commerce and the granting of restraining orders by the federal courts 
were concerned/ The behavior of unions in the use of pickets, the boycott, 
etc., was otherwise left to the states, where it then was. Moreover, a 
closed-shop proviso found in Section 8 (3) of the Wagner Act took its 
form in order to leave state laws undisturbed as much as possible. 

The imposition of unfair labor practices upon management and requir- 
ing an employer to bargain collectively with the majority representative 
of his employees could of course have been expected to serve as an invita- 

* The analysis herein made was undertaken in conjunction with a study of measures in the 
Congress culminating in the adoption of the Labor-Management Relations Act, 1947. Grate- 


ful acknowledgment is made by the authors to the staff of the Review for assistance rendered 
in the preparation of this article. 


+ Chairman emeritus of the Department of Economics, University of Chicago, and formerly 
Chairman of the National Labor Relations Board. 


t Member of the Illinois Bar. 
* National Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C.A. § 151 et seq. (1942). 
* Labor Management Relations Act, 29 U.S.C.A. § 151 et seq. (1947). 
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tion to regulate unions in respect to their responsibilities and conduct. 
Indeed, such legislation had been proposed at the hearings on the Wagner 
Bill but had not been adopted. However, after unions had been greatly 
strengthened by the federal act, which was designed to, and did, encourage 
collective bargaining, the states themselves set about defining the obliga- 
tions and restricting the activities of labor unions. It is interesting to note 
that from the great mass of state legislation came many of the provisions 
of the Labor Management Relations Act of 1947. Congressmen had not 
been unaware of what had been transpiring in their home states. More- 
over, they were susceptible to the same pressures which had resulted in 
legislation in their constituencies. 

./The year 1937 saw the emergence of “‘Baby Wagner Acts” which guar- 
anteed to employees the right to organize, to join or assist labor unions 
and to bargain collectively. These protective statutes were designed to en- 
courage organization and collective bargaining. The year 1939, however, 
witnessed a reversal in this trend, with the adoption in certain key states 
of statutes designed to restrict employee activities and union methods, 
even while sometimes accompanied by less stringent prohibitions against 
employer unfair labor practices. The 1943 sessions of the state legislatures 
resulted in a great volume of labor legislation, and, notably, the beginning 
of widespread regulation of the organization, ‘internal affairs’ and pro- 
cedures of labor unions. The banner year in state labor legislation was, 
however, 1947, when thirty states enacted statutes regulating or restrict- 
ing union activities. Public reaction to the post-war strike wave resulted 
in the adoption in eleven states of laws regulating disputes in public util- 
ities, the banning in six states of strikes by public employees, as well as a 
large body of legislation seeking to obviate “unnecessary strikes” —such 
as those resulting from jurisdictional disputes—and to limit the area of 
labor disputes by prohibiting secondary boycotts and by restricting 
picketing and other strike activity. It was in 1947 also that the movement 
for prohibiting or regulating union security agreements reached its peak, 
with fourteen states adopting legislation of this type. 

It is notable that the bulk of the regulatory legislation during the last 
decade, and especially in the earlier forties, was to be found not so much 
in the great industrial states of the East and of the Middle West as in the 
relatively non-industrial areas of the nation. Thus the great wave of anti- 
closed-shop legislation has been found without exception in predominant- 
ly agrarian, non-industrialized states, where collective bargaining and 
union security provisions are relatively infrequently found. The states 
legislating, and the communities within them, have generally been active- 





284 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ly interested in furthering industrialization, but nevertheless generally 
reacted against the resulting “labor troubles” which more or less inevita- 
bly developed.“ Unquestionably there was also some feeling that if they 
could succeed in keeping unions out, industry would be attracted in. Fre- 
quently “yankee” management has sought to rid itself of problems con- 
nected with unionism and to profit from the reduced costs to be obtained 
from lower wages and the not infrequent subsidies to be had from relocat- 
ing or expanding into southern or other non-union territory. Established 
unions, like the Textile Workers, have, of course, foreseen only loss from 
the consequent unequal competition, followed by labor disorganization, 
and have sought to extend their organization to the new territory. Hence, 
considerable conflict has developed in these semi-industrial states, in 
which farmers and businessmen generally can be expected to join forces 
against unions. Such states, and the hinterland in the more industrialized 
areas, have largely constituted the “industrial frontier” in which union 
organization and union procedures have been and are giving rise to much 
of the so-called anti-union legislation. 

While the common law and early statutes regarding union activity are 
not the subjects of this study, they should not be entirely forgotten. There 
was of course law governing strikes, picketing and boycotts even before 
state legislators became interested in the subject. But a tremendous 


amount of legislation has been enacted during the last ten years to cope 
with presumed problems arising in the field of industrial relations. This 
has codified, modified, amended and greatly extended the rudimentary 
law which the courts, municipalities and earlier state legislatures had 
created. 


« Of the statutes enacted in the field of labor relations during the last 
decade, the most comprehensive have taken the form of labor relations 
acts administered by state boards or commissions. These ambitious at- 
tempts at enunciating a public policy regarding industrial relations will be 
the first subject of inquiry. Following this, a cross-section view will be 
taken of all the labor relations legislation enacted during the past decade 
—piecemeal enactments as well as the broader statutes—first, to examine 
the extent of regulation of certain union methods and then, finally, to 
analyze that body of legislation regulating the union organization itself. 


PUBLIC POLICY EXPRESSED IN STATE LABOR RELATIONS ACTS 


The most comprehensive formulation of public policy regarding col- 
lective bargaining and union activity is found in the ten states which have 
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adopted labor relations acts.* These laws proclaim a policy of peaceful in- 
dustrial relations and grant employees the right to collective bargaining. 
At the same time, each sets up an orderly procedure for the selection of a 
bargaining representative. The acts set forth provisions by which the 
public policy is to be effectuated, and a labor relations board or commis- 
sion is established to make the policy effective. 
\ The first state to adopt such legislation was Wisconsin,‘ whose Baby 
Wagner Act was passed soon after the constitutionality of its federal 
prototype had been upheld by the Supreme Court. In rapid order, in the 
same year, similar statutes were passed in four other states—Massachu- 
setts,5 New York,’ Pennsylvania’ and Utah.’ Although like enactments 
were expected in many other states, ten years later only New York still 
had on its books its little Wagner Act substantially unmodified, all the 
rest of the states mentioned having joined the movement toward “equali- 
zation” and more extensive union controls. Subsequently only two other 
states—Rhode Island in 1941° and Connecticut in 1945"°— adopted Baby 
Wagner Acts. In many other states such bills were introduced but failed 
to pass. For example, in the single year of 1945, when Connecticut adopted 
a statute modeled on the Wagner Act, it is reported that such measures 
were introduced, but died in the legislative hoppers of five other states. 
Y Since 1939, when Wisconsin repealed," and Pennsylvania drastically 
amended,” her Baby Wagner Act, and Minnesota’? and Michigan" 
passed labor relations acts, the trend in state enactments has been rather 
steadily away from the protective type of labor law and towards legisla- 
tion which restricts rather than enlarges labor’s “rights.’’ The acts gen- 
erally watered down the employer unfair labor practices found in the 
3 Colorado, 1943; Connecticut, 1945; Massachusetts, 1937; Michigan, 1939; Minnesota, 
1939; New York, 1937; Pennsylvania, 1937; Rhode Island, 1945; Utah, 1937; Wisconsin, 1937. 
While the Kansas statute of 1943 and the Delaware enactment of 1947 are fairly extensive in 


scope, it is not felt that they properly fall under the heading of labor relations acts. The use 
of that term is here confined to acts administered by labor relations boards or commissions. 


4 Wis. Stat. (Brossard, 1943) § 111.01 et seq. 

5 Mass. Ann. Laws (1942) c. 150A, § 1 et seq. 

* New York Labor Law (McKinney, 1940) art. 20. 

7 Pa. Stat. Ann. (Purdon, 1941) tit. 43, § 211.1 et seq. 
* Utah Rev. Stat. Ann. (1943) § 49-1-9 et seq. 

*R.I. Gen. Laws (1941) c. 1066. 

*e Conn. Gen. Stat. (Supp. 1945) § 933h et seq. 

™ Wis. Stat. (Brossard, 1937) § 111.01 et seq., repealed by Wis. L. (1939) c. 57. 
™ Pa. Stat. Ann. (Purdon, 1941) tit. 43, §§ 211.1-211.13. 

Ss Minn. Stat. (Henderson, 1945) § 179.01 et seq. 

4 Mich. Stat. Ann. (Henderson, Supp. 1946) § 17.454-1 et seq. 
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federal statutes, if, indeed, they included them at all. At the same time 
they usually “equalized” the act by including employee and union unfair 
labor practices. This type of statute has been adopted de novo or by 
amendment in Wisconsin, Pennsylvania,” Minnesota,’’ Michigan™ and 
Colorado.’* A most significant and characteristic feature of most of the re- 
strictive acts is that the right of employees specifically includes, not only 
the right to engage in self-organization and collective bargaining, but also 
the right to refrain from doing so—which was, of course, always implicit. 
It was in the Wisconsin Employment Peace Act of 1939 that this provi- 
sion, which has been embodied in the Taft-Hartley Act,” first found ex- 
pression.” Minnesota denied the benefits of the protection of her Act to 
any employee, employer or labor organization violating any of its provi- 
sions.“ Wisconsin*’ and Colorado” did the same but left it to the board’s 
discretion as to whether it would suspend the union’s “rights, immunities, 
privileges or remedies” under the law for a period not exceeding one year. 
Representation procedure is provided in all of the ten labor relations acts, 
establishing an orderly method for the selection of a bargaining repre- 
sentative for an appropriate unit. An important departure from the 
NLRA procedure is found in four of the states with restrictive statutes— 
Colorado,* Minnesota,” Pennsylvania’? and Wisconsin**—where the 
board’s certification of a bargaining agent is made subject to judicial re- 


view. Such an amendment to the NLRA was considered recently by the 
Congress, but was not included in the Taft-Hartley Act after Chairman 
Herzog had argued that with a provision like this, “Employers interested 
in delay and minority unions disgruntled at the result of an election could 
postpone collective bargaining indefinitely.”*® In these four states the em- 


8 Wis. Stat. (Brossard, 1937 )§ 111.01 et seq., repealed by Wis. L. (1939) c. 57. 

6 Pa. Stat. Ann. (Purdon, 1941) tit. 43, §§ 211.1-211.13. 

7 Minn. Stat. (Henderson, 1945) § 179.01 et seq. 

*® Mich. Stat. Ann. (Henderson, Supp. 1946) § 17.454-1 et seq. 

9 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(1) et seq. 

* a9 U.S.C.A. § 157 (1947). * Wis. Stat. (Brossard, 1943) § 111.04. 

™ Minn. Stat. (Henderson, 1945) § 179.15. 

*3 Wis. Stat. (Brossard, 1943) § 111.02(3). 

* Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(8)(4). 

* Ibid., at § 94(s)(3). 

* This seems to have been the practice in Minnesota even though there is no express 
statutory authorization. 

*7 Pa. Stat. Ann. (Purdon, Supp. 1946) tit. 43, § 211.9(b). 


** Wis. Stat. (Brossard, 1943) § 111.05(3). This seems also to be the effect of an amend- 
ment in Rhode Island. R.I. Acts (1942) c. 1247, § 8(4). ; 


* Statement before Senate Committee on Labor and Public Welfare, March 6, 1947. 





A DECADE OF STATE LABOR LEGISLATION 287 


ployer has the same right as a union to petition the board for representa- 
tion proceedings, which means that he can force an election where “a 
question concerning representation” is found to exist. The danger of per- 
mitting an unlimited employer right to petition for an election has always 
been that the employer might foreclose the possibility of successful organi- 
zation by a premature petition filed before the union has had time fully 
to organize the plant or during a period of temporary dissatisfaction with 
the union, perhaps brought about by the calculated recalcitrance of the 
employer himself. Wisconsin*®® and Colorado™ allow their boards no op- 
portunity to exercise judgment and discretion in designating the unit ap- 
propriate for collective bargaining, but make the decision turn solely on 
the desires of the employees expressed by secret ballot. 
As regards procedures, the state labor relations acts fall into three 
basic types. Under one type, which is patterned on the Wagner Act, ad- 
ministration of the statute is lodged in an administrative agency, to which 
is delegated the functions of investigation, prosecution, and adjudication. 
A safeguard is always contained against arbitrary action, however, since 
the agency must go into an appropriate state court to seek enforcement 
of its order unless voluntary compliance is obtained. Moreover, redress is 
purely remedial, never punitive. ‘The most conspicuous attributes of 
-these administrative boards,’ Chairman Herzog of the NLRB has writ- 
ten, “are preliminary investigation by state employees [of charges filed], 
the encouragement of settlements between the parties consistent with the 
policies of the acts, the winnowing out of weak or frivolous cases which 
might otherwise be pressed to hearing by over-zealous private litigants, 
the elimination of protracted hearings wherever possible, and the evolu- 
tion of a unified governmental policy on labor relations.’’* Five states 
now utilize the administrative technique—Massachusetts,*? New York,** 
Utah, Rhode Island® and Connecticut.*’ 

\ A second group of states—Pennsylvania,** Wisconsin*’ and Colorado*° 


3° Wis. Stat. (Brossard, 1943) § 111.05(2). 

* Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(5)(3). 

» Herzog, The Labor Relations Acts of the States, 224 Annals 19, 22 (1942). 
33 Mass. Ann. Laws (1942) c. 150A, § aneven : 
34 New York Labor Law (McKinney, 1940) art. 20, § 706. 

38 Utah Code Ann. (1943) § 42-1-16(5). 

* RI. Gen. Laws (1941) ¢. 1066, § 3(7). 

37 Conn. Gen. Stat. (Supp. 1945) $§ 039h, 940h. 

3* Pa. Stat. Ann. (Purdon, 1940) tit. 43, §211.9. 

3° Wis. Stat. (Brossard, 1943) § 111.07. 

# Colo, Stat. Ann. (Michie, Supp. 1946) c. 97, §.94(8)(14). 
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—utilize a quasijudicial techniqué. These state boards make no attempt 
to investigate charges or to effect voluntary settlements before a hearing 
which follows a charge as a matter of course»'The theory is that the com- 
plaints are primarily matters of private rather than public concern.«Hence, 
the burden of proving a charge is thrown upon the charging party rather 
than being undertaken by the board’s legal staff. Since the right involved 
is considered to be a private one, the parties may withdraw the 
at will whether or not the purposes of the act are thereby served. ‘The 
board’s function is merely to act as the court of first resort. Under the 
Colorado statute an alternative procedure is provided, however, under 
which the commission can initiate complaints, but it is not clear whether 
the commission is empowered to, or will, engage in preliminary investiga- 
tion or in prosecution. Redress in these three states is remedial, except 
that Colorado permits an additional or alternative punitive action. 
\ The third group of states having labor relations acts—Michigan* and 
Minnesota*—utilize the established judicial system for the abatement of 
unfair labor practices.**’The state board is not authorized to take any ac- 
tion to prevent or remedy the commission of unfair labor practices desig- 
nated in the statutes. Such action is placed wholly within the province of 
the courts, and for this reason these states have been said to utilize ‘“‘the 
court technique.’*’The commission of an unfair labor practice is made a 
misdemeanor under the Michigan statute** and, as in Colorado,“ made 
punishable by fine or imprisonment. Minnesota provides injunctive re- 
lief.” It should be noted that a discriminatorily-discharged employee in 
these states can invoke only the statutory penalty, whereas under the 
statutes utilizing the administrative or quasijudicial organization the em- 
ployee can secure reinstatement with back pay. The result is that rela- 
tively little incentive has existed for prosecution. ‘The regular law enforce- 
ment officer is nominally charged with prosecution under the statut®. The 
action is brought in the appropriate court of general jurisdiction and the 
usual judicial procedure, including jury trial, is followed. While the pre- 
ceding groups of states expedite cases in the courts arising under the state 
4* Under a recent amendment to the Michigan statute the board is authorized to itself 


pursue legal or equitable remedies for any act in violation of the statute. Mich. Pub. Acts 
(1947) P.A. 318, § 22a. 


# Minn. Stat. (Henderson, 1945) § 179.14. 


43 This is of course the enforcement procedure provided in all of the states which have piece- 
meal labor legislation but do not have labor relations acts. 


44 Mich. Stat. Ann. (Henderson, Supp. 1946) §§ 17.454-15, 17. 
48 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, §§ 94(14), (23). 
# Minn. Stat. (Henderson, 1945) § 179.14. 
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labor relation act, no priority is given to such litigation by Michigan or 
Minnesota. Under the administrative type of statute, remedies can be 
tailored to correct the violation. In states which utilize the court tech- 
nique, however, remedy lies in damages secured in private civil actions or 
in criminal prosecution. Since there has been little incentive to secure 
either, it appears that there has, as a consequence, been little enforce- 
ment of these acts.‘ 

Two types of jurisdictional clauses appear among the state labor rela- 
tions acts. The first is the so-called restricted jurisdictional clause, em- 
bodied in the Pennsylvania act* prior to 1943, and the Massachusetts‘ 
and Connecticut® acts before 1947, under which the state board’s juris- 
diction runs only to those cases not falling within the jurisdiction of the 
NLRB. In order to create concurrent jurisdiction over domestically 
housed interstate industries, however, all of these states now extend 
their acts beyond merely those employers engaged solely in intrastate 
commerce. These distinctions have, however, probably been rendered 
moot by the Supreme Court’s decision in the Allegheny Ludlum case™ and 
the provisions of the Taft-Hartley Act,” both of which narrowly confine 
the power of state boards. It was of course always true that even those 
state boards possessed of concurrent jurisdiction had to withdraw in the 
face of the NLRB, which had superior rights under the commerce and 
supremacy clauses of the Constitution. ‘Until recently, however, state 
boards having concurrent jurisdiction acted when the NLRB did not."It 
is probably the law now that in those cases where the employer’s opera- 
tions affect interstate commerce a state board can act only where the 
NLRB cedes jurisdiction to it. And the national board is permitted to do 
this only where the policies of the two boards are consistent. Of course a 
state board operating under a restricted jurisdictional clause is by statute 
without jurisdiction over employers engaged in interstate commerce. Un- 
der a recent amendment to the Massachusetts act, the state board may 
not act, in the case of an employer subject to the NLRA, “‘unless the fed- 
eral agency .... has declined to assert jurisdiction thereof, or except 

4? This is the conclusion reached in an able study by Professor Killingsworth, The Labor 
Relations Acts of the States: A Study in Public Policy, being published by the University of 
Chicago Press. 

4 Pa. Stat. Ann. (Purdon, Supp. 1946) tit. 43, § 211.3(c). 

4 Mass. Ann. Laws (1942) c. 150A, § 10(b). 

8° Conn. Gen. Stat. (Supp. 1945) § 933h(6). 


s* Allegheny Ludlum Steel Corp. v. Kelley, 67 S.Ct. 1026 (1947); Bethlehem Steel Co. v. 
New York State Labor Relations Board, 67 S.Ct. 1026 (1947). These cases, which were de- 
cided together, are discussed in a note, infra. 

% 29 U.S.C.A. § 160(a). 
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where such federal agency has conceded to the commission jurisdiction 


over any such case or proceedings.”** A similar amendment was made in 
1947 to the Connecticut Labor Relations act.‘ 


THE REGULATION OF UNION METHODS 

With this reference to the adoption and amendment of the industrial 
relations acts, we turn now to consider the entire body of state labor rela- 
tions legislation, including both piecemeal enactments and the compre- 
hensive statutes, as they affect particular union methods. Legislation con- 
cerning union security provisions, coercion of non-union workers, picket- 
ing, boycotts, strikes, breach of contract and political action has been 
widespread. Such laws have been found in some states in statutes which 
regulate this or that aspect of labor activity. They have also been found 
in the labor relations acts, often added by subsequent amendment. At this 
point an attempt will be made to present a cross-section view of the state 
legislation adopted in the last decade regulating certain important union 
methods. 
i UNION SECURITY PROVISIONS 


The Taft-Hartley Act specifically provides what has been the law in 

fact since 1935: that where state law prohibits union security agreements, 
it shall control. 
“ An unsympathetic source has defined union security as “organized la- 
bor’s method of gaining the assistance of the employer - the task of pro- 
viding and keeping employee support for the union.”® A spokesman for 
organized labor would probably define it as a method by which all em- 
ployees who enjoy the benefits of unionism, in terms of higher pay and 
better working conditions, share the expense of maintaining the labor or- 
ganization. In addition to this, he would probably call attention to the 
more harmonious relations between the workers, and would certainly em- 
phasize the need of a check on employer discrimination. 

Achievement of the closed shop has been a main objective of most 
strongly organized American local and international unions. This is in 
contrast with the situation today in England and Sweden where union- 
security provisions are comparatively unknown, largely because of the 
general acceptance of unionism by management and the on prac- 
tice of non-unionists to side with unionists in strike ean of 1946, 


an estimated 7,400,000 workers in the United States were covered by 
83 Mass. Acts (1947) c. 657, § r0(b). 
8 Conn. Spec. L. (1947) P.A. 175, § 933h(6). 
8 a9 U.S.C.A. § 164(b). % 9 N.A.M. Law Digest 32 (1946). 
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closed- or union-shop agreements, and an additional 3,600,000 were cov- 
ered by maintenance-of-membership provisions.*? 

The peak of the anti-closed shop legislative drive was reached in 1947 
when twelve states passed statutes banning or limiting the use of some or 
all union security devices. This brought the total number of such states to 
eighteen. The bulk of these statutes fall into two easily ‘distinguished 
groups. Those in the first group, of which there are fourteen in all,* flatly 
proscribe all, or some, types of union-security agreements. The Georgia 
statute is typical. Its basic provision is that “No individual shall be re- 
quired as a condition of employment, or of continuance of employment, 
to be or remain a member or an affiliate of a labor organization... . . "59 
A number of these statutes also expressly provide that disciplinary expul- 
sion from a union shall not be a basis for discharge, and this is probably 
implied where not expressed. Most either implicitly or expressly forbid, or 
declare to be against public policy and thus unenforceable, agreements be- 
tween employers and labor organizations which make membership in a 
labor organization in any way a condition of employment. The statute in 
Maine prohibits closed-shop contracts but, however, permits the making 
of agreements for the union-shop. The New Hampshire law prohibiting a 
union-security agreement applies only to employers having five or fewer 
employees. Five states now have constitutional amendments banning all 
types of union security provisions, which generally provide “that the right 
to work shall not be denied or abridged because of membership or non- 
membership in a labor union.’ It should be noted that “right to work”’ 

87 Extent of Collective Bargaining and Union Recognition, 1946, 64 Monthly Lab. Rev. 
765, 766-67 (1946). 

8 Ariz. L. (1947) c. 81 (enforcement statute for 1946 constitutional amendment); Ark. 
Acts (1947) c. 101 (enforcement statute for 1944 constitutional amendment); Fla. Const. 
Declaration of Rights, amendment of § 12 (1944); Ga. L. (1947) No. 140 (operation specifically 
made retroactive); Iowa Acts (1947) c. 296; Me. L. (1947) c. 395, to appear as § 41-A of Me. 
Rev. Stat. (bans the closed shop but permits the union shop, thus extending the general pro- 
visions of the Taft-Hartley Act to Maine employers engaged in intrastate commerce) ; Neb. L. 
(1947) No. 344 (enforcement statute for Neb. Const. Art.15, §§ 13-15); N.H. L. (1947) 
c. 194 (bans closed shop for employers of five or less employees); N.C. L. (1947) c. 328, 19 
L.R.R.M. 3029 (operation said to be prospective only); N.D. L. (1947) c. 243 (operation sus- 

by filing of petition for referendum); S.D. L. (1945) c. 80 (enforcement statute of 1945 
constitutional amendment); Tenn. Pub. Acts (1947) c. 36 (operation stated to be prospective 
only); Tex. Ann. Rev. Civ. St. (Vernon, 1947) art. 5207a (operation stated to be prospective 
only); Va. Acts (1947) c. 2 (operation stated to be prospective only). An Alabama statute 
seems to forbid union-security agreements, but the Alabama Supreme Court in a recent decision 
rejected this construction. Hotel & Restaurant Employees International Alliance v. Greenwood, 
30 So. 2d 696 (Ala., 1947). 

5 Ga. L. (1947) No. 140, § 2. 


$e These states are Arkansas, Arizona, Florida, Nebraska and South Dakota. See note 58 
eanled per ween re my rearing a a pba de Mexico legis- 
lature and will be voted on at the next general election. 


x 
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statutes and amendments are a double-edged sword: the employer can 
neither discriminate against an employee because he is or is not a member 
of a labor organization. 

The sanctions erected against violation are somewhat diversified. Mis- 
demeanor penalties are expressly provided for in the Arkansas, Georgia, 
Iowa, Nebraska, South Dakota and Tennessee statutes, varying from a 
minimum of a $500 fine in Nebraska to a maximum of $1,000 and twelve 
months on a chain gang in Georgia. In Arkansas any person, corporation 
or association making a contract in violation of the act may be fined not 
less than $100 nor more than $5,000 for each offense, and each day the un- 
lawful contract is in effect is deemed a separate offense. Seven states per- 
mit imprisonment for violations. Arizona, Georgia and Iowa have given 
“the remedy of injunction . . . . to any individual whose employment is 
affected, or may be affected, by any [union-security] contract.” Vio- 
lators of these acts, who may be either unions or employers, are expressly 
made civilly liable to all persons damaged by the operation of the illegal 
agreement in Arizona, Georgia, North Carolina and Virginia. In North 
Carolina a union-security agreement is made “an illegal combination or 
conspiracy in restraint of trade,” and in Virginia “an illegal combination 
or conspiracy .’”*? These classifications in those two states carry with them 
all three sanctions—civil and criminal liability, and injunction. 

A second type of statute, while not proscribing all union security pro- 
visions, permits such agreements only where they have been validated by 
a referendum among the employees concerned. Wisconsin pioneered in 
such a procedure in 1939.% Between that time and the adoption of the 
Taft-Hartley Act, which includes such a provision,” Colorado,*’ Kansas® 
and New Hampshire” enacted statutes stemming from the same basic 
theory. The core of the Wisconsin-type statute is the requirement of a 
referendum to determine whether a specified proportion of the employees 
in the unit wish to give their elected bargaining agent authority to negoti- 


& Ga. L. (1947) No. 140, § 8. 
62 N.C. L. (1947) c. 328, § 2. 
%3 Va. Acts (1947) c. 2, § 2. 


64 N.C. Gen. Stat. (Michie, 1943) §§ 75-1, 75-14 through 75-16; Va. Code Ann. (Michie, 
1942) §§ 4722(9), (x1) and (14). 


6s Wis. Stat. (Brossard, 1945) §§ 111.02(9), 111.04 and 111.06(1)(c). 
% 29 U.S.C.A. § 158(a)(3) (1947). 


*7 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, §§94(1)(4), 94(2)(7), 94(6)(c), 94(7)(1) 
94(16) and 94(17). 


* Kan. Gen. Stat. (Corrick, Supp. 1945) § 44.803, 44.809(4) and (5). 
* N.H. L. (1947) c. 194, amendment of N.H. Rev. Laws (1942) c. 212, § at. 
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ate a union-security agreement with the employer.” Of course, the mere 
authorization of such an agreement in an employee referendum is but a 
preliminary step in the attainment of a union shop; it must still be volun- 
tarily granted by the employer at the bargaining table. Under the terms 
of the 1939 Wisconsin statute, the union security agreement had to be 
authorized by a vote of three-fourths of all the employees. In 1945 the re- 
quired majority was reduced to two-thirds of those voting, subject, how- 
ever, to a 1943 amendment which required that this constitute a major- 
ity of all the employees.” The 1943 amendment also provided for a new 
referendum at the request of either party to the agreement, subject to a 
finding by the board that “there is reasonable ground to believe that there 
exists a change in the attitude of the employees concerned toward the all- 
union agreement ”7 Tf the referendum does not result in the neces- 
sary majority, the union-security provision is considered terminated at 
the expiration of the contract of which it is then a part or at the end of one 
year from the date of the announcement by the board of the result of the 
referendum, whichever proves to be the earlier date. Another important 
provision of the Wisconsin statute requires the state board to declare any 
union-security agreement terminated where it finds ‘“‘that the labor or- 
ganization involved has unreasonably refused to receive as a member any 
employee of such employer.” 

The Colorado statute, passed in 1943, is similar to the 1939 Wiscon- 
sin statute. Thus, it requires a three-fourths vote to authorize a union-se- 
curity agreement” and provides no machinery for reopening the question. 
The application of the proviso has not, however, been extended to main- 
tenance-of-membership provisions as in Wisconsin. The Kansas statute 
requires merely a majority vote to authorize an all-union agreement.” 
Both the Colorado and Kansas statutes forbid undemocratic membership 
policies by unions.” The New Hampshire statute combines both types of 
union security legislation. It absolutely forbids such agreements in the 
case of employers having five or fewer employees.’ Such an agreement 
can be entered into by an employer of more than five employees if sup- 

7 This goes beyond the requirements of the original National Labor Relations Act’s union- 
security restrictions. It simply required that the bargaining union not be employer-dominated 
and that it be the free choice of a majority of the employees in thew unit. 49 Stat. 452 (1935), 
ag U.S.C.A. §§ 158(2) and (3) (1947). 

™ Wis. Stat. (Brossard, 1943) § 111.06(1)(c). 7 Tbid. 73 Ibid. 

™ Colo. Stat. Ann. (Michie, 1946) c. 97, § 94(6)(c). 

75 Kan. Gen. Stat. (Corrick, Supp. 1945) §§ 44-803, 44.809(4) and (5). 


% Colo. Stat. Ann. (Michie, 1946) c. 97, § 94(1)(4); Kan. Gen. Stat. (Corrick, Supp. 1945) 
§ 44.801. 


77 N.H. L. (1947) c. 194, § 21. 
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ported by a two-thirds majority of the employees voting, where it is also a 
majority of all the employees. Union-security contracts are required to in- 
clude clauses providing that the labor organization shall practice no arbi- 
trary discrimination in its membership policy and give members suspend- 
ed or expelled a right of appeal through organization channels to the state 
labor commissioner, whose decision is binding on the union.” A recent 
amendment to the Massachusetts Labor Relations Act forbids an em- 
ployer to discharge or otherwise discriminate against an employee for non- 
membership in a labor union having a closed-shop agreement with the 
employer, unless the union certifies that the employee was deprived of 
membership because of a bona fide occupational disqualification or in the 
administration of discipline.”? The act sets up a procedure by which the 
labor relations commission can determine whether an employee has been 
unlawfully suspended or expelled or refused membership in the union.*° 
The Delaware law exempts controversies over union security provisions 
from its definition of a labor dispute." 


THE CHECK-OFF 


The check-off is an arrangement whereby the employer deducts union 
dues or assessments from the employees’ earnings and delivers the sum 
total to the union. The check-off may be automatic, requiring the deduc- 


tion to be made regardless of the wishes of the individual employee, or it 
may be voluntary, permitting such deduction only upon an authorization 
by the individual employee. It was estimated that 6,000,000 workers were 
covered by check-off provisions in 1946, of which slightly more than half 
provided for the automatic type.” Three states—Colorado,** Pennsyl- 
vania** and Wisconsin**—have outlawed the automatic or compulsory 
check-off by declaring it to be an employer unfair labor practice. These 
same states, however, legalize the voluntary check-off where the employer 
obtains a written order therefor signed by the employee. Similar provi- 


8 Tbid., at § 21-alllI-IV. 

7° Mass. Acts (1947) c. 657, added as § 6A to c. 150A of Mass. Ann. Laws. 
* Tbid. 

* Del. L. (1947) c. 196, § 1(1)(3). 


Extent of Collective Bargaining and Union Recognition, 1946, 64 Monthly Lab. Rev. 
765, 768 (1946). 


% Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(6)(r)(i). 
4 Pa. Stat. Ann. (Purdon, 1941) tit. 43, § 211.6(1)(b). 
§s Wis. Stat. (Brossard, 1943) § 111.06(1)(i). 
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sions also exist in Georgia, Arkansas,*? Delaware,** Rhode Island*® and 
Texas.** The check-off is permitted in Iowa only on the written request of 
the employee, countersigned by the spouse, and is revocable on thirty 
days’ notice,” while in Georgia it is revocable at will.” Pennsylvania re- 
quires approval by majority vote of the employees in the bargaining unit 
before even the voluntary check-off is permissible.®* 


WORK PERMITS 

“Under the work permit fee system non-union men pay a stipulated sum 
to the union for the privilege of working on a closed-shop job when the 
union is unable to provide all the men needed. Those eleven states outlaw- 
ing the closed shop have thereby obviated the raison d’éire of the work 
permit system. Selling work permit cards has specifically been made illegal 
in Alabama,*‘ Delaware, Iowa,” Massachusetts,°?’ New York® and 
Texas.*® Iowa,"** New Hampshire,’™ North Carolina,” Tennessee’® and 
Virginia *** make it unlawful to require any person to pay a fee or assess- 
ment to a union as a condition of employment. 


COERCIVE TACTICS 


Though by no means general, the history of the American labor move- 
ment has been replete with violence on the industrial scene. Such tactics 


by unions have, however, always been subject to the criminal law. There 
has been no love lost between the union worker and his non-union col- 
league—endearingly known in the trade as a “‘scab’’—and the latter has 


86 Ga. L. (1947) No. 140, § 6, 19 L.R.R.M. 3052. 
87 Ark. Acts (1947) c. 101, 19 L.R.R.M. 3029. © 


8 Del. L. (1947) c. 196, § 4(b), 19 L.R.R.M. 3055. Only “‘a court of competent jurisdiction” 
can authorize a check-off under this section. 


9 See Acee, State Labor Legislation in 1947, 65 Monthly Lab. Rev. 1, 7 (1947). 
% Tex. L. (1947) H.B. 22, 20 L.R.R.M. 3023. 

%* Towa Acts (1947) S.B. 109, § 5, 20 L.R.R.M. 3007. 

% Ga. L. (1947) No. 140, § 6, 19 L.R.R.M. 3052. 

#3 Pa. Stat. Ann. (Purdon, 1941) tit. 43, § 211.6(1)(b). 

% Ala. Gen. Acts (1943) 257, § 15. 

% Del. L. (1947) c. 196, § 20, 19 L.R.R.M. 3058. 

% Towa Acts (1947) S.B. 109, § 4, 20 L.R.R.M. 3007. 

97 Mass. Ann. Laws (Supp. 1946), c. 149, § 1so0b. 

98 See People v. Fay, 182 N.Y. Misc. 358, 43 N.Y.S. 2d 826 (1943). 

% Tex. Ann. Rev. Civ. Stat. (Vernon, Supp. 1946) tit. 83, art. s5154a, § 8a. 

t#° Towa Acts (1947) c. 296, § 4. 

tt N.H. L. (1947) c. 194, § 21. *% Tenn. Pub. Acts (1947) S.B. 367, § 3. 
12 N.C. L. (1947) c. 328, § 5. 104 Va. L. (1947) c. 2, § 5. 





296 THE UNIVERSITY OF CHICAGO LAW REVIEW 


in recent years been singled out for special legislative protection. The 
forerunner of much of this legislation was a Washington law of 1909 which 
declared it to be a gross misdemeanor for two or more persons “to pre- 
vent another from exercising any lawful trade or calling, or from doing 
any lawful act, by force, threats or intimidation or by interfering or threat- 
ening to interfere with any tools, implements or property belonging to or 
used by another, or with the use of [or] employment thereof.’’**s Sixteen 
states now by statute have specifically prohibited the intimidation of non- 
union workers.’” Ten states, principally in the South and Southwest, have 
enacted anti-violence statutes.’*? Six states achieve a similar result by 
prohibiting such conduct as an employee unfair labor practice.'** An in- 
dication of the degree of protection which some state legislatures have 
sought to give to non-union workers can be had from a glance at the fol- 
lowing Nebraska statute: 

It is unlawful for any person or persons, singly or by conspiring together, to inter- 
fere, or attempt to interfere with another person in the exercise of his or her lawful 
right to work, or to enter upon or pursue any lawful employment he or she may de- 
sire by doing any of the following acts: 1) using profane, insulting, indecent, offensive, 
annoying, abusive or threatening language toward such person or any member of his 
or her immediate family, or in his, her or their presence, or hearing for the purpose of 
inducing or influencing, or attempting to induce or influence, such person to quit his 
or her employment, or to refrain from seeking or freely entering into employment, or 
by persisting in talking to or communicating in any manner with such person or mem- 
bers of his or her immediate family against his, her or their will, for such purpose; 2) 
following or intercepting such person from or to his work, from or to his home or 
lodging, or about the city, against the will of such person, for such purpose; 3) photo- 
graphing such person against his will; 4) menacing, threatening, coercing, intimidating 
or frightening in any manner, such person for such purpose; 5) committing an assault 
or assault and battery upon such person for such purpose; or 6) loitering about, picket- 
ing or patroling the place of work or residence of such person, or any street, alley, road | 
highway, or any other place, where such person may be, or in the vicinity thereof, for 
such purpose, against the will of such person.'* 

°§ Wash. Rev. Stat. Ann. (Remington, 1932) § 2382(5). 

a Ark., Colo., Del., Fla., Ga., Kan., Mich., Minn., Miss., Neb., Pa., Tex., Utah, Va., 
an 1s. 


107 Ala. Gen. Acts (1943) 256, §.9; Ark. Stat. Ann. (Pope, Supp. 1944) Part II, Crim. L. 7, 
§§ 1-2; Del. L. (1947) c. 196, §§ 2(a), 4(a); Fla. Gen. L. (1943) c. 21968, § 9(1)(9), (11); 
Ga. L. (1947) No. 141, §§ 1, 6; La. Gen. Stat. Ann. (Dart., Supp. 1947) § 4379.22(a); Mich. 
Pub. Acts (1947) No. 297, c. 51, § 352, 20 L.R.R.M. 3097; Neb. Rev. Stat. (1943) § 28-812; 
Miss. Code Ann. (1942) § 2126; Tex. Ann. Pen. Code (Vernon, Supp. 1946) art. 1621b, § 1, 
Va. Code Ann. (Michie, Supp. 1946) § 47114. 

18 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(6)(2)(a), (b), (f); Kan. L. (1943) c. 191, 
§ 8(14); Minn. Stat. (Henderson, 1945) § 179.11(7); Pa. Stat. Ann. (Purdon, 1941) tit. 43, 
§ 211.6(2)(a); Utah L. (1947) H.B. 36, § 49-1-16(2)(a); Wis. Stat. (Brossard, 1943) 
§ 111.06(2)(a). 

19 Neb. Rev. Stat. (1943) § 28-812. 
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An amendment to the Pennsylvania act makes it an unfair labor prac- 
tice for an employee or a labor organization to intimidate, restrain or co- 
- erce any employee for the purpose of compelling him to join or refrain 
from joining any labor organization, or for the purpose of influencing his 
selection of representatives for collective bargaining."*® Previously such 
action was an unfair labor practice ”" if accompanied by threats of 
force or violence. 


PICKETING AND RELATED STRIKE ACTIVITY 


‘ Even though the Thornhill doctrine was itself enunciated in a sweeping 
decision holding unconstitutional an Alabama anti-picketing statute, on 
the theory that picketing is a form of freedom of speech, the states have 
continued in attempts to regulate various aspects of picketing. 

Five states permit picketing only if a majority of the employees have 
‘ voted in favor of a strike.“* Thus, Wisconsin in 1939 declared it to be an 
unfair labor practice for any person “‘to cooperate in engaging in, promot- 
ing or inducing picketing, boycotting or any other overt concomitant of a 
strike unless a majority in a collective bargaining unit of the employees of 
an employer against whom such acts are primarily directed have voted by 
secret ballot to call a strike." In 1943, Wisconsin, in an obvious bow 
to the Supreme Court, inserted the following after the word “picketing” 
in the above sentence: “(not constituting an exercise of constitutionally 
guaranteed free speech).” Picketing is prohibited in Missouri and South 

Dakota in the absence of a labor dispute between the employer and his 
employees." South Dakota by statute prohibits picketing accompanied 
by force or violence***—as have many states and municipalities for dec- 
ades. 

\Mass picketing has been specifically prohibited by legislation in thir- 
teen states. A 1946 Virginia statute declares unlawful “picketing by force 
or violence, or to picket alone or in concert with others in such manner as 
to obstruct or interfere with free ingress and egress to and from any 
premises.”**5 A similar result is achieved by provisions in Colorado,"* 


110 Pa. L. (1947) No. 558, § 6(2)(a). 


11 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(6)(2)(e); Del. L. (1947) c. 196, § 2(e); 
N.D. L. (1947) H.B. 160, § 12 (subject to referendum); Utah L. (1947) H.B. 36, § 49-1-16 
(2)(c); Wis. Stat. (Brossard, 1943) § 111.06(2)(e). 


112 Wis. Stat. (Brossard, 1943) § 111.06(2)(e). 
"13 Mo. L. (1947) S.B. 79, § 8; S.D. L. (1947) c. 93, 2A C.C.H. Lab. L. Serv. 46,402-3. 
14$.D. L. (1947) c. 93, 2A C.C.H. Lab. L. Serv. 46, 402-3. 
"8 Va. Code Ann. (Michie, Supp. 1946) § 47114. 

6 Colo. Stat. Ann. (Michie, Supp. 1944) c. 97, § 94(6)(2)(f). 
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Delaware,"’ Florida,“* Georgia,"® Kansas,”° Louisiana,“ Michigan, 
Minnesota,”* South Dakota,“* Texas,“5 Utah™ and Wisconsin.”’ But 
what is mass picketing? The South Dakota statute defines it as “picketing 
by a greater number than five per cent of the first one hundred striking or 
locked out employees of the picketed employer and one per cent of the 
employees in excess of this number "38 In Texas, mass picketing 
means any form of picketing in which there are more than two pickets at 
one time within 50 feet of any entrance to the premises being picketed.”° 
Minnesota has also limited the number of pickets, by making it an unfair 
labor practice “for more than one person to picket or cause to be picketed 
a single entrance to any place of employment where no strike is in prog- 
ress at the time.’’"*° iN 

~ Stranger picketing has been the object of frequent legislative attack. A 
1947 South Dakota statute declares that “it shall be unlawful for any 
person not a bona fide employee of the picketed employer to act as a pick- 
et.”** Pennsylvania’™* and Virginia‘? have similar statutes. Minnesota 
permits stranger picketing during a strike only where “the majority of 
persons engaged in picketing the place of employment at these times are 
employees of the place of employment.’’** Stranger picketing, where no 
labor dispute exists between the immediate employer and his employees 
and where the employees have not yoted to strike, has been held to be an 
unfair labor practice in Won, and would presumably be the same 
under identically-worded provision’ in the Colorado’® and Utah*’ acts. 


"7 Del. L. (1947) c. 196, § 2(f). 19 Ga. L. (1947) No. 141, §§ 3, 6. 
"8 Fla. Gen. L. (1943) c. 21968, §§ (9), (11). ¢ Kan. L. (1943) c. 191, § 8(16). 
™1 La. Gen. Stat. Ann. (Dart, Supp. 1947) § 4379.22(a). 

1 Mich. Pub. Acts (1947) No. 318, § of. 

3 Minn, Stat. (Henderson, 1945) § 179.13(1). 

™4S.D. L. (1947) c. 93, §§ 1-6, 2A C.C.H. Lab. L. Serv. 46, 402-3. 

5 Tex. L. (1947) c. 138. 

6 Utah L. (1947) H.B. 36, § 49-1-16(2)(d). 8S.D. L. (1947) c. 93, § 5- 

97 Wis. Stat. (Brossard, 1943) § 111.06(2)(f). 9 Tex. L. (1947) c. 138. 

13° Minn. Stat. (Henderson, 1945) § 179.11(5). 

1 S.D. L. (1947) c. 93, § 1, 2A C.C.H. Lab. L. Serv. 46, 402. 

1 Pa. Stat. Ann. (Purdon, 1941) tit. 43, § 211.6(2)(a), (c). 

*33 Va. Code Ann. (Michie, Supp. 1946) § 47114. 

134 Minn. Stat. (Henderson, 1945) § 179.11(4). 

"38 Matter of Salamone, W.E.R.B. Dec. No. 81 (1940). 

*# Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(6)(2)(e). 

37 Utah L. (1947) H.B. 36, § 49-1-16(2)(c). 
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An Oregon statute** prohibiting stranger picketing, it may also be noted, 
was held to be unconstitutional.’ 

A few states protect a special class from the inconvenience of picketing, 
as in Idaho,"*° South Dakota'* and Minnesota'” which have granted spe- 
cial protection to agricultural premises. The Idaho statute provided that 
“No person shall picket upon any ranch, farm, feed yard, shearing plant, 
processing plant or other agricultural premises 

The picketing of a worker’s home has been banned in eight states. Five 
states—Colorado,'** Delaware,'“* Utah'” and Wisconsin'*7—outlaw such 
picketing as an unfair labor practice. A Kansas statute makes it illegal to 
intimidate a worker’s family, “‘picket his domicile or injure the person or 
property of such employee or his family.’’*** Connecticut,"*? Michigan’* 
and Nebraska™ also have enacted comparable statutes. 

\ Minnesota in 1945 prohibited picketing, strikes or boycotts designed to 

upset a valid certification, subjecting the obstreperous union to a suit for 
damages.’* This is the type of situation in which a minority union seeks 
to force the employer to recognize it as collective bargaining representa- 
tive for the employees in a unit for which another union has been certified 
as the bargaining agent. Another approach to the same problem is found 
in statutes in Pennsylvania‘** and Delaware’ which in effect authorize in- 
junctions to issue under such circumstances. Still a third solution to the 
problem is available in Wisconsin, Colorado’ and Delaware’s’? which 
make such conduct an unfair labor practice. 


138 Ore. Comp. Laws Ann. (1940) § 102-908. 

139 AFL v. Bain, 165 Ore. 183, 106 P. ad 544 (1940); cf. AFL v. Swing, 312 U.S. 321 (1940). 

14° Tdaho L. (1943) c. 76, §§ 3, 4. Held unconstitutional in AFL v. Langley, 168 P. ad 831 
(Idaho, 1946). 

14 S.D. L. (1943) c. 86, § 3. Held unconstitutional in part in AFL v. Mickelson, 9 C.C.H. 
Lab. Cas. 67,064 (S.D. Cir. Ct., 1944). 

142 Minn. Stat. (Henderson, 1945) § 179.11(9). 

+43 Idaho L. (1943) c. 76, §§ 3, 4- 

44 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, éctotaven, 

+48 Del. L. (1947) ¢. 196, § 2a. 

«46 Utah L. (1947) H.B. 36, § 49-1-16(2)(a). 

147 Wis. Stat. (Brossard, 1943) § 111.06(2)(a). 

148 Kan. L. (1943) c. 191 § 8(14). 

«49 Conn. Spec. L. (1947) No. 123, 20 L.R.R.M. 3059. 

8° Mich. Pub. Acts (1947) No. 318, § of. 151 Neb. Rev. Stat. (1943) § 28-812. 

1 Minn. Stat. (Henderson, 1945) § 179.27. 

183 Pa. Stat. Ann. (Purdon, 1941) tit. 43, § 206d. Del. L. (1947) c. 196, § 1(1)(4). 

185 Wis. Stat. (Brossard, 1943) § 111.06(2)(d). 

* Col. Stat. Ann. (Michie, Supp. 1944) ¢. 97, § 94(6)(2)(d). 

81 Del. L. (1947) c. 196, § 2(d). 
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~ It seems apparent that when the Supreme Court passes upon much of 
the state anti-picketing legislation discussed in this section it will be in- 
validated unless the Court decides to abandon entirely the much-battered 
Thornhill doctrine. 


BOYCOTTS 


Secondary boycotts have been subjected to rigorous legislative attack 
in fourteen states—Alabama,™* California," Colorado,“ Delaware, 
Idaho," Iowa, *? Minnesota," Missouri,* North Dakota,™ Oregon,” 
Pennsylvania,"* Texas,“* Utah'” and Wisconsin.'” The majority—the 
so-called “hot cargo” statutes—prohibit the refusal by persons not direct- 
ly concerned in the fabor dispute to handle or work on non-union-made 
materials or supplies: A few statutes are more comprehensive, proscribing 
all secondary boycotts, which was the general rule at common law. The 
1947 Minnesota statute outlawed any secondary boycott as “an illegal 
combination in restraint of trade and in violation of the public policy of 
this state.’"” Earlier, Minnesota,"”? as well as Idaho,"* South Dakota*’* 
and Oregon,’” had legislated to protect agriculture from interference 
through the secondary boycott. Such protection was made ambulatory, 
extending to the protection of food even during processing and marketing. 
The latter three statutes were, however, subsequently held to be uncon- 
stitutional, as were the “hot cargo” acts in Alabama and California.*”’ 
Under the North Dakota law, secondary boycotts and sympathy strikes 

188 Ala. Gen. Acts (1943) 256, § 12. Invalidated in AFL v. McAdory, 246 Ala. 1, 18 So. 2d 
810 (1944). 

188 Cal. Stat. (1947) c. 278. Invalidated in Ex parte Blaney, 184 P. 2d 892 (Cal., 1947). 

x60 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(6)(2)(g). 

161 Del. L. (1947) c. 196, §§ 2(g), 6. 

162 Tdaho L. (1947) c. 265, 19 L.R.R.M. 3050. 

163 Towa Acts (1947) C. 2907, § 1, 20 L.R.R.M. 3012. 

164 Minn. L. (1947) c. 486, § 4, 20 L.R.R.M. 3012. 


65 Mo. L. (1947) S.B. 79, § 8, 20 L.R.R.M. 3093. 

166 N.D. L. (1947) H.B. 160, § 13. 

167 Ore. L. (1947) c. 356, 20 L.R.R.M. 3003. 68 Pa. L. (1947) No. 558, § 6(2)(d). 

69 Tex. L. (1947) c. 387, 20 L.R.R.M. 3090. 

17° Utah L. (1947) c. 66, § 49-1-16(2)(e). 

171 Wis. Stat. (Brossard, 1943) § 111.06(2)(g). 72 Minn. L. (1947) c. 486, § 4. 

173 Minn. Stat. (Henderson, 1945) § 179.11(9). 

174 Idaho L. (1943) c. 76, §§ 3, 4. Invalidated in AFL v. Langley, 66 Idaho 763, 168 P. ad 
831 (1946). 

178 $.D. L. (1943) c. 86, § 3. 

176 Ore. Comp. Laws Ann. (1940) § 102-907. Invalidated in AFL v. Bain, 165 Ore. 183, 
106 P. ad 544 (1940). 

111 See cases cited notes 141, 158, 159, 174 and 176, supra. 
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are declared to be against public policy and illegal." They are made sub- 
ject to injunctive relief as well as suits for damages. In Massachusetts boy- 
cotts are unlawful when used to force the commission of an unfair labor 
practice.’ 


STRIKES 


‘Even though it has been generally assumed since the Wolff case™®* that 
the right to strike cannot be entirely banned, a number of states have en- 
acted legislation limiting the right in certain respects. 

Some states have set up certain procedural requirements which the 
union must meet prior to a strike. Eleven states have passed laws making 
strikes illegal unless approved by a majority vote prior to the walkout. 
They are Alabama," Colorado," Delaware,"** Florida,"** Kansas," 
Louisiana," Minnesota,’ Missouri,“* North Dakota,*? Oregon,’ 
Utah™™ and Wisconsin.’ The Florida statute provides that it shall be un- 
lawful for any person “to participate in any strike, walk-out, or cessation 
of work or continuation thereof without the same being authorized by a 
majority vote of the employees to be governed thereby; provided, that 
this shall not prohibit any person from terminating his employment of his 
own volition.”*®? The purposes of such legislation are said to be, first, to 
provide some assurance to the employer and the majority of the employ- 
ees in the bargaining unit that their working agreement will not be dis- 
rupted by a dissident minority ; second, to assure both to the employer and 
to the employees that strikes will not be called by irresponsible labor lead- 
ers without consulting the membership; and, third, possibly to delay the 
calling of a strike so as to afford additional time for settlement of the dis- 


178.N.D.L. (1947) c. 242, §1. 
119 Mass. Acts (1947) c. 150A, § 4A(2)(a). 

18° Wolff Packing Co. v. Kansas, 262 U.S. 522 (1923), 267 U.S. 552 (1925). 

1 Ala. Gen. Acts (1943) 257, § 13- 

183 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(6)(2)(e). 

183 Del. L. (1947) c. 196, § 2(e) 

84 Fla. Gen. L. (1943) c. 21968, § 9(3). 

85 Kan. L. (1943) c. 191, § 8(3). 

1% La. Acts (1946) Act No. 180, § 3(b). The statute merely provides that a strike must be 
authorized by the labor organization. It is not clear whether the union leadership can authorize 
a strike in the absence of a vote. 

187 Minn. Stat. (Henderson, 1945) § 179.11(8). 

188 Mo. L. (1947) S.B. 79, § 3- 1899 N.D. L. (1947) c. 242, § 11. 

19° Ore. Comp. Laws Ann. (1940) § 102-906. Invalidated in AFL v. Bain, 31 Ore. 87, 106 
P. ad 544 (1940). 

1 Utah L. (1947) c. 66, § 49-1-16(2)(c). 


1” Wis. Stat. (Brossard, 1943) § 111.06(2)(e).  *% Fla. Gen. L. (1943) c. 21968, §9(3). 
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pute or to enable the employer to be better able to withstand the disrup- 
tion when it occurs. 

, One of the frequent devices used to avert strikes has been the cooling- 
off period (which in operation could perhaps be more aptly termed a heat- 
ing-up period). Prior to the 1947 legislative sessions, six states required 
such a period under certain circumstances before a strike could legally 
take place."** This was sometimes done in the hopes that a settlement 
could be effectuated in the interim, but when, for example, Wisconsin 
passed a statute which required a ten-day notice to strike in agricultural 
industries,"** the purpose seems clearly to have been to prevent a union 
coup d’état which could result from the perishable nature of the commod- 
ities involved. Colorado requires a twenty-day strike notice in all except 
agricultural industries, where ten additional days are required."* A few 
states simply require notification to the employer or state department of 
labor that a strike is impending. Violations are generally made misde- 

eanors, punishable by fine or imprisonment. 

The attention of the 1947 legislators was directed to the problem of 
strikes in essential industries because of the great shut-downs which fol- 
lowed the coal strike of 1946. As a result special legislation was enacted in 
ten states to regulate industrial disputes between public utilities and their 
employees.’* All of these laws contain restrictions on strikes and provide 
severe penalties for violations. The laws of Florida,’ Indiana," Michi- 
gan,°° Nebraska,?" New Jersey,?” Pennsylvania*” and Wisconsin’ estab- 
lish machinery for compulsory arbitration. In Florida, for example, after 
an impasse is reached in collective bargaining between a public utility and 
its employees, either party can petition the governor, who may appoint a 
conciliator to attempt settlement of the dispute. The conciliator has 45 
days in which to effect a settlement. During this period neither a strike nor 
a lockout is permissible. At the end of this period if no settlement has been 


14 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(11)(2); Ga. L. (1941) No. 293, $$ 3, 4; 
Ky. Rev. Stat. (Cullen, 1946) § 336.150; Mich. Stat. Ann. (Henderson, Supp. 1946) § 17.454-9; 
Minn. Stat. (Henderson, 1945) § 179.06; Wis. Stat. (Brossard, 1943) § 111.11(2). 

198 Wis. Stat. (Brossard, 1943) § 111.11(2). 

1% Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(11)(2). 

197 Fla., Ind., Mass., Mich., Mo., Neb., N.J., Pa., Tex., Va., and Wis. 

198 Fla. Gen. L. (1947) c. 23911; 2A C.C.H. Lab. L. Serv. 42,101-2. 

199 Ind. Acts (1947) C. 341. 

20° Mich. Pub. Acts (1947) No. 318. 

2 Neb. L. (1947) L.B. 537 

22 N.J. Acts (1946) c. 38, as amended by cc. 47 and 75 of N.J. Acts (1947). 

*°3 Pa. Stat. Ann. (Purdon, Supp. 1947) tit. 213, § 8. 

24 Wis. L. (1947) c. 414, § 111.55. 
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reached, and if “the Governor believes that a continuation of the dispute 
will cause or is likely to cause the interruption of the supply of a service 
on which the affected community is so dependent that severe hardship 
would be inflicted on a substantial number of persons by a cessation of 
service, he shall appoint a Board of Arbitration to hear and determine 
such dispute.’’*s 

In Missouri,” Massachusetts,” New Jersey** and Virginia,’ the 
governor is authorized to take over and operate the plant or facility if the 
parties cannot effect a settlement. These same four states prohibit strikes, 
and Nebraska bans both strikes and lock-outs after a public utility has 
been taken over by the state.”° It is also generally provided that no strike 
or lock-out shall take place during mediation or arbitration proceedings. 
Picketing of the premises of a public utility is unlawful in Texas and may 
be enjoined. The Virginia act specifically prohibits picketing after the 
governor has taken possession of a utility.“ Most of the laws provide se- 
vere penalties for violations. In Florida, Missouri and Virginia, a lock-out 
or strike subjects the utility or the union to a penalty up to $10,000 for 
each day of interruption of service. And any violation of the act by a un- 
ion member acting in concert with others, or by any other individual, can 
result in imprisonment. In Florida, Michigan, Missouri, Nebraska, New 
Jersey and Pennsylvania, injunctions may be issued to enforce an order of 
an arbitration board. 

A number of states have sought to cope with the problem of strikes in 
violation of a collective bargaining agreement. Legislation passed has been 
of three types. First, a specific exception is made in the anti-injunction 
act, as in Pennsylvania,”* to permit injunctions to issue in cases where a 
strike has been called in violation of a collective bargaining agreement. 
Second, laws have been enacted declaring such strikes illegal, and author- 
izing suit for damages or for an injunction.”* Third, Colorado,“* Minne- 


5 Fla. Gen. L. (1947) c. 23911, 2A C.C.H. Lab. L. Serv. 42,101-2. 
26 Mo. L. (1947) H.B. 180. 

#7 Mass. Acts (1947) C. 596, § 4(b)(1). 

28 NJ. Acts (1946) c. 38; N.J. Acts (1947) cc. 47, 75. 

#9 Va. Acts (1947) Cc. 9. : 

#t¢ Neb. L. (1947) L.B. 537. 

t Tex. Ann. Rev. Civ. Stat. (Vernon, Supp. 1947) art. 14462, §§ 3-4. 

12 Va. L. (1947) c. 9. 313 Pa. L. (1943) No. 163, § 4(a). 

#4 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(22)(1). Del. L. (1947) H.B. ara, § 8; 
Mo. L. (1947) S.B. 79, §5; S.D. L. (1947) S.B. 225, § 2; Tex. L. (1947) H.B. 73; N.D. L. 
(1947) H.B. 160, § 8 (subject to referendum); La. Gen. Stat. Ann. (Dart, Supp. 1947) 
§ 4379.20; Cal. Gen. Laws (Deering, 1941), § 1126 (labor code). 


5 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, §94(6)(2)(c). 
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sota”® and Wisconsin™’ have made participation in such strikes an em- 
ee unfair labor practice. 

The sit-down strike, once characterized by the Supreme Court as “a 
high-handed proceeding without shadow of legal right,”"* has been pro- 
scribed by statute in fourteen states.** Strikes by public employees are 
prohibited by laws enacted in 1947 in Michigan,”° Missouri,“* New 
York,” Ohio,”? Pennsylvania‘ and Texas.”* Most of these laws provide 
that a violation of the act will result in termination of employment and 
deprivation of governmental employment rights. In Missouri, a public 
employee who engages in a strike is guilty of a misdemeanor.” Minne- 
sota forbids strikes or lock-outs in charitable hospitals.’ 


JURISDICTIONAL DISPUTES 


‘A jurisdictional dispute usually involves a controversy between two or 
more labor organizations over the right of representation or jurisdiction 
over particular work. Laws regulating or prohibiting strikes in connection 
with jurisdictional disputes have been enacted in California,™* Florida,”® 
Kansas,”*° Massachusetts,** Michigan,?” Minnesota,”*3 Missouri,?*4 Ore- 
gon,”5 Pennsylvania*® and Wisconsin.?*’ The Florida statute makes it un- 


#6 Minn. Stat. (Henderson, 1945) § 179.11(1). 

27 Wis. Stat. (Brossard, 1943) § 111.06(2)(c). 

218 NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240, 252 (1939). 

219 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(6)(2)(i); Del. L. (1947) c. 196, 2(H); 
Fla. Gen. L. (1943) c. 21968, § 9(7); Kan. L. (1943) c. 191, § 13; La. Gen. Stat. Ann. (Dart, 
Supp. 1947) § 4379.22(b); Md. Ann. Code (Flack, Supp. 1943) art. 27, § 24A; Mass. Ann. 
Laws (1942) c. 150a, § 4A; Mich. Stat. Ann. (Henderson, Supp. 1946) § 17-454-15; Minn. 
Stat. (Henderson, 1945) § 179.11 (3); Pa. Stat. Ann. (Purdon, 1941) tit. 43, § 211.6(2)(b); 
Utah L. (1947) H.B. 36, § 49-1-16(2)(f); Vt. Acts (1937) No. 210, at 251; Wash. Rev. Stat. 
Ann. (Remington, 1932) § 2563-4; Wis. Stat. (Brossard, 1943) § 111.06 (2)(h). 

#° Mich. Pub. Acts (1947) No. 336, 20 L.R.R.M. 3095. 

™ Mo. L. (1947) S.B. 79, § 7, 20 L.R.R.M. 3093. 

2 N.Y. L. (1947) c. 391, 20 L.R.R.M. 3001. 

3 20 L.R.R.M. 3072 (1947). 

24 20 L.R.R.M. 3065 (1947). 77 Minn. L. (1947) c. 335, 20 L.R.R.M. 3013. 

™5 20 L.R.R.M. 3014 (1947). =® Cal. Stat. (1947) c. 1388, 20 L.R.R.M. 3077. 

= Mo. L. (1947) S.B. 79, § 7. ™9 Fla. Gen. L. (1943) c. 21968, § 9(10). 

23° Kan. L. (1943) c. 191, § 8(13). Held unconstitutional in Stapleton v. Mitchell, 60 F. 
Supp. 51 (Kan., 1945) 

23" Mass. Acts (1947) c. 657, § 5(c). 

8 Mich. Pub. Acts (1947) No. 318, § gc. 

#33 Minn. Stat. (Henderson, 1945) § 179.083. 

334 Mo. L. (1947) S.B. 79, § 6(2). 

35 Ore. Comp. Laws Ann. (1940), §102-906. Invalidated in AFL v. Bain, 165 Ore. 183, 
106 P. ad 544 (1940). 

2 Pa. L. (1947) Act No. 558, § 6(2)(1). 37 Wis. L. (1947) c. 530, § 111.06 (2)(e). 
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lawful “to interfere with work by reason of any jurisdictional dispute, 
grievance or disagreement between or with a labor organization.” Minne- 
sota’s approach is more constructive, for not only does it prohibit a juris- 
dictional strike, but a procedure is provided for settlement of such dis- 
putes. After the state’s labor conciliator has certified a jurisdictional dis- 
pute to him, the governor is empowered at his discretion—unless the par- 
ties agree to some form of private arbitration—to appoint a “labor referee” 
to resolve the controversy “‘in accordance with the proper construction of 
the agreement or of the provisions of the charters of the contending organ- 
izations, or, in the absence of such guides, in a way that will promote in- 
dustrial peace.” After a referee has been appointed to settle a jurisdiction- 
al dispute, any strike, picketing or boycotting arising out of the dispute 
becomes unlawful. Pennsylvania,”** Colorado*** and California’*® permit 
the issuance of an injunction under such circumstances, and, in addition, 
California permits the recovery of damages incurred. Michigan** and 
Massachusetts’” provide for voluntary settlement, but, in the latter state, 
after the parties have submitted an issue to arbitration and one of them 
fails to comply with the terms of the award, an injunction may be ob- 
tained to prevent a strike, picketing, boycott, or other concerted interfer- 
ence against an employer. The Missouri law provides that the parties 


have the duty to settle, if necessary by arbitration, and where they fail to 
follow this procedure, the industrial commission, upon application of any 
of the parties, may make a binding determination of the dispute.*** Par- 
ticipation in a jurisdictional strike is made an unfair labor practice in 
Pennsylvania*“* and Wisconsin.** 


CONTRACT RESPONSIBILITY 


“At common law a union, as a voluntary, unincorporated association, 
could neither sue nor be sued in its own name. Only the Jnembers of the 
union, as individuals, were subject to judicial proceedings. Much has been 
made of the fact that an employer, who entered a collective bargaining 
agreement, has often been unable to sue the contracting union for breach 
of contract because the labor organization was not recognized as a legal 
entity. A number of states have by statute sought to improve this situa- 
tion. Three states have included provisions in their labor relations acts 

38 Pa. Stat. Ann. (Purdon, 1941) tit. 43, § 206(a)(b). 

39 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, §§ 94(2)(7), (16). 

4° Cal. Stat. (1947) c. 1388, 20 L.R.R.M. 3077. 

%4t Mich. Pub. Acts (1947) No. 318, § 9c. 

42 Mass. Acts (1947) c. 571. 244 Pa. L. (1947) No. 558, § 6(2)(e). 

*43 Mo. L. (1947) S.B. 79, § 2(1). ™45 Wis. L. (1947) c. 530, § 111.06(2)(1). 





306 THE UNIVERSITY OF CHICAGO LAW REVIEW 


making it an unfair labor practice for either an employer or an employee 
to violate a collective bargaining agreement.’ The Delaware law, how- 
ever, makes it an unfair labor practice only for employees to do so.*47 In 
addition to extensive legislation resulting from a change from the English 
concept that a collective bargaining agreement is not enforceable at law, 
thirteen states have indirectly legislated on this problem by specifi- 
cally providing for the suability of unions under certain circumstances.’ 
For example, the Louisiana statute provides: ““Both labor organization 
and employer shall be bound by the acts of its duly authorized agents and 
may sue or be sued as an entity and in behalf of those whom they repre- 
sent in the courts of the State of Louisiana, provided, that any money 
judgment against such labor organization, whether under this section or 
otherwise, shall be enforced only against the organization as an entity and 
against its assets and funds, and shall not be enforceable against the prop- 
erty of an individual member.”**° The California statute provides more 
directly for contract responsibility, in these words: “Any collective bar- 
gaining agreement between an employer and a labor organization shall be 
enforceable at law or in equity and a breach of such collective agreement 
by any party thereto shall be subject to the same remedies, including in- 
junctive relief, as are available on other contracts in the courts of this 
state.””*s° A frequently-found provision in state suability statutes specifies 
that unions are responsible for the actions of their authorized representa- 
tives.?* Under the Texas law a union whose members engage in picketing 
or a strike are liable for damages in the event such picketing or strike is 
held to be a breach of contract.** 
‘The broad provision for suability in federal courts incorporated in the 
Taft-Hartley Act is likely to obviate the need for state legislation in 
this regard. 

‘A generation or so ago there was a considerable demand that unions 
should be required to incorporateY With the recent trend toward permit- 


+46 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, §§ 94(6)(2)(c), (22)(1); Minn. Stat. (Hen- 
derson, 1945) § 179.11(1); Wis. Stat. (Brossard, 1943) § 111.06(2)(c). 

247 Del. L. (1947) H.B. 212, § 2(c). 

248 Ariz. L. (1947) c. 81, § 6; Cal. Gen. Laws (Deering, 1941) § 1126 (labor code); Del. L. 
(1947) H.B. 212, § 8; Fla. Gen. L. (1943) c. 21968, § 11; Kan. L. (1943) c. 191, § 10; La. Gen. 
Stat. Ann. (Dart, Supp. 1947) § 4379.20; Minn. L. (1947) c. 527, 20 L.R.R.M. 3009; Neb. L. 
(1947) L.B. 276, 20 L.R.R.M. 3067; N.C. L. (1947) c. 328, §6, 19 L.R.R.M. 3036; N.D. L. 
(1947) H.B. 160, § 8 (subject to approval at referendum) ; S.D. L. (1947) S.B. 225, § 1; Tex. L. 
(1947) H.B. 73, § 1, 20 L.R.R.M. 3017; Va. L. (1947) H.B. 5, c. 2, §6, 19 L.R.R.M. 3023. 

«49 La. Gen. Stat. Ann. (Dart, Supp. 1947) § 4379.20. 

8° Cal. Gen. Laws (Deering, 1941) § 1126 (labor code). 

4st See, e.g., Del. L. (1947) c. 196, § 8. 2 Tex. L. (1947) H.B. 73, §1. 

253 Labor-Management Relations Act, 29 U.S.C.A. § 185 (1947). 
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ting suits for damages to be brought against unions, little more than 
echo of the movement for compulsory incorporation has survived, This 
was in Colorado where such a statute was enacted in 1943; but it was sub- 
sequently held to be unconstitutional on the ground that incorporation is 
a voluntary act, and, as applied here, the provision deprived unions and 
their members of their liberty and their civil rights without due process of 
law, in violation of the First and Fourteenth Amendments.** 


POLITICAL CONTRIBUTIONS 

In response to increasing interest in political action by unions, five 
states,** as well as the federal government,” have prohibited political con- 
tributions by labor organizations. The Texas statute declares that “It 
shall be unlawful for any labor union to make a financial contribution to 
any political party or person running for political office.’’"**’ The Delaware 
act specifically includes within the prohibition not only the making of 
such contributions, but also the soliciting of funds by a union for political 
purposes. But, on the other hand, the Supreme Judicial Court of Massa- 
chusetts held that an initiative measure prohibiting political attivity by 
labor unions would be unconstitutional if enacted.** Accordingly, the 
petition was not submitted to a vote of the electorate. 


THE REGULATION OF LABOR UNIONS 
J Increasing legislative interest has been manifest in recent years not 
only in the methods used by unions, but also in the labor organization it- 
self Thus, statutes have been enacted providing for registration and finan- 
cial reports, the regulation of union elections and membership practices, 
and the registration or licensing of union agents. 


UNION REGISTRATION AND FINANCIAL REPORTS 


Eleven states have adopted statutes requiring some type of registra- 
tion.** The Alabama statute is typical. It requires the filing of the follow- 


4 AFL v. Reilly, 113 Colo. 90, 155 P. 2d 145 (1944), holding unconstitutional Colo. Stat. 
Ann. (Michie, Supp. 1946) c. 97, § 94 (20). 

8 Ala. Gen. Acts (1943) No. 298, §17, at 258, invalidated on procedural grounds in 
AFL v. McAdory, 246 Ala. 1, 18 So. ad 810 (1944); Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, 
§ 94(20)(4)(c), invalidated because an earlier provision in the section was held to be uncon- 
stitutional; Del. L. (1947) c. 196, § 23; Pa. L. (1943) No. 358; Tex. L. (1943) c. 104, § 4(b). 

286 Labor-Management Relations Act, 2 U.S.C.A. § 251. 

8? Tex. L. (1943) c. 104, § 4(b). 

28 Bowe v. Commonwealth, 69 N.E. 2d 115 (Mass., 1946). 


2° Ala. Gen. Acts (1943) 255, § 7; Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(20) (1) 
(invalidated); Del. L. (1947) c. 196, §§ 11-12; Fla. Gen. L. (1943) c. 21968, §§4, 10; Idaho Laws 
(1943) c. 76, § 1, invalidated on procedural grounds in AFL v. Langley, 66 Idaho 763, 168 P. 
ad 831 (1946); Kan. L. (1943) c. 191, § 5(3); Mass., 2A C.C.H. Lab. L. Serv. 43,575; N-H. L. 
(1947) c. 194, § 21-b (applies only to unions with union-security contracts); N.D. L. (1947) 
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ing information annually with the state department of labor: 1) the name 
of the labor organization, the location of its principal office and its offices 
of the state; 2) the names and addresses of its officers and business agents, 
together with the salaries and other remuneration paid each; 3) the date 
of regular election of officers and the number of its paid-up members; 4) 
a complete financial statement of all fees, dues, fines or assessments levied 
and received, together with an itemized list of all disbursements, with 
names of recipients and purpose thereof, covering the preceding twelve 
months; 5) a complete statement of all property owned by the labor or- 
, ganization, including any monies on hand or accredited.” 

One of the reasons which unions have given for opposing such statutes 
is that if the employer is able to obtain a statement of the union’s finan- 
cial resources, he will then be better able to break a vpn by coldly cal- 
culating how long the union will be able to hold outY As regards secrecy 
requirements, Texas and Delaware make such reports available only to 
state officers and commissions; Alabama, in addition, makes the reports 
available to members of the uhion; but Florida, Kansas, Massachusetts 
and North Dakota specify that such reports shall be available for public 
inspection, while Idaho, South Dakota and Utah are silent upon the avail- 
ability of the reports. The information required for registration in Utah 
is not, however, of a confidential nature. New Hampshire requires a finan- 
cial report only when the union has entered into a union-security contract 
with the employer. Minnesota and Wisconsin require the officers to fur- 
nish financial statements to all union members. Delaware, Florida and 
Texas require that account books be open to inspection by union mem- 
bers at reasonable times. 


REGULATION OF UNION ELECTIONS 


The Minnesota Labor Union Democracy Act of 1943” sets out its own 
justification in this excerpt from its preamble: 

Whereas it is well recognized that the majority of labor unions are organized and 
operated upon democratic principles so that their officers and representatives are 
responsible and responsive to their members, and 

Whereas disregard of democratic principles in the case of some unions has resulted 
in a denial of the rights of their members and in labor disputes and controversies af- 
fecting the public interest, and 

Whereas undemocratic organization or operation of labor unions is inimical to the 


H.B. 160, §§ 2-3 (subject to approval at referendum) ; S.D. L. (1943) c. 86, § 1; Tex. Ann. Rev. 
Civ. Stat. (Vernon, Supp. 1946) tit. 83, art. 5154a, § 3. 

se Ala. Gen. Acts (1943) 255, § 7- 

1 Minn. Stat. (Henderson, 1945) § 179.19-20. 
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The act which follows requires unions to hold elections at least every four 
years by secret ballot and after reasonable notice. In addition, Delaware™ 
and Texas? have comparable requirements. However, the Texas law™* 
requiring annual union elections was held invalid because its exceptions 
were deemed discriminatory.%* Delaware requires certification of the elec- 
tion results by a disinterested person and permits anyone dissatisfied to 
petition a court of equity for a review of the entire proceeding. 


REGISTRATION, LICENSING OR OTHER RESTRICTIONS ON UNION AGENTS 


Florida*’ and Kansas* have enacted statutes requiring the licensing of 
paid union representatives. The Florida law, in addition to the require- 
ment that applicants be citizens of the United States, provides that no 
license shall be issued to one who has been convicted of a felony, or who 
is not a person of good moral character. A Texas statute requires that all 
paid union organizers must obtain, in advance of solicitation, an organ- 
izer’s card from the Secretary of State. Issuance of a license is discre- 
tionary with state officials only in Florida;?”° in Texas and Kansas it is 
mandatory. In Alabama filing by the union of the required annual report 
with the state is a condition precedent to the lawful collection of “dues, 
assessments, or any other monies from any member” by an officer or 
agent of the labor organization.*” 


RACIAL AND RELIGIOUS DISCRIMINATION 


State legislatures have attacked the problem of discrimination in many 
ways. Laws in Connecticut,?” Massachusetts,?7? New Jersey*”* and New 
York’’s now make it illegal for any union or employer to discriminate 


#2 Del. L. (1943) c. 196, § 21. 
%3 Tex. Ann. Rev. Civ. Stats. (Vernon, Supp. 1946) tit. 83, art. 5154a, § 4a. 

264 Tex. Ann. Rev. Civ. Stats. (Vernon, Supp. 1946) tit. 83, art. 5154a, § 3. 

6s AFL v. Mann, 188 S.W. 2d 276 (Tex. Civ. App., 1945). 

266 Del. L. (1947) c. 196, § 19. 

267 Fla. Gen. L. (1943) c. 21968, §§ 4, 10. 

8 Kan. L. (1943) c. 191, § 5(3). 

\/ ™ Tex. Ann. Rev. Civ. Stats. (Vernon, Supp. 1946) tit. 83, art. s154a, § 3. The licensing 
provision was held to be unconstitutional as applied to a speech soliciting membership. 
Thomas v. Collins, 323 U.S. 516 (1944). 

27° This section was invalidated insofar as it applied to employees who fall within the 
jurisdiction of the National Labor Relations Act. Hill v. Florida, 325 U.S. 538 (1944). 
27" Ala. Gen. Acts (1943) 255, § 7. 
272 Conn. Spec. L. (1947) P.A. 171. 
273 Mass. Acts (1946) c. 368. 
274N.J. Rev. Stat. (Supp. 1945) tit. 18, c. 25, § 18.25-12(b). 
278 N.Y. L. (1943) c. 118, art. 12. 
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against an employee because of his race, color or creed, and they provide 
means for enforcement through administrative agencies. Kansas*® and 
Nebraska’”’ deny collective bargaining privileges to unions which so dis- 
criminate. A union practicing racial discrimination cannot in Pennsy]l- 
vania qualify as a labor organization under the state labor relations act.’ 
Wisconsin has lodged in its industrial commission the power to investigate 
the existence, character, causes and extent of discrimination, but the com- 
mission is given no powers of compulsion.?”” The Colorado Labor Peace 
Act of 1943 declares that “‘No person shall be denied membership in a la- 
bor organization or union on account of race, color, religion, sex or by any 
unjust discrimination.”**° However, no specific penalties are set forth. 


The above sets out the chief explicit controls of labor relations and un- 
ion organization and activities appearing in state laws during the last ten 
years. While the control sought is not by any means all new, this analysis 
indicates which way the wind has been blowing in various parts of the 
United States. It is still too early to observe the effect of restrictive stat- 
utes on union development and the collective bargaining process, but in 
light of the prevalence of such legislation, it remains a vital question. The 
Taft-Hartley Act will of course tend to make the pattern of restrictive 
statutes more nearly uniform, but in many vital areas of union control 
some of the state statutes go well beyond the federal act. In the mean- 
time, how much of the state legislation will survive court tests and our ex- 
perience in the realm of labor-management relations remains to be seen. 

276 Kan. Gen. Stat. (Corrick, Supp. 1941), § 44-801. 

277 Neb. Rev. Stat. (1943) § 48-214. 

278 Pa. Stat. Ann. (Purdon, Supp. 1946) tit. 43, § 211.3(f). 

279 Wis. L. (1945) 861, c. 490, § 111.35. 

a8 Colo. Stat. Ann. (Michie, Supp. 1946) c. 97, § 94(1)(4). 





PREFERENCES IN BANKRUPTCY 


Joun Hanna* 


E American Bar Association in 1946 approved a proposal to 
amend Section 60, the preferential transfer section of the Bank- 


ruptcy Act. I was a member of the special committee’ which pre- 
pared this amendment, and acted by informal designation as its drafts- 
man. As a member of the National Bankruptcy Conference I was also 
part of a joint committee representing the Bar Association and the Con- 
ference which prepared the draft that was approved, with some reserva- 
tions as to language on the part of the Conference, by both the Associa- 
tion and the Conference. It is my purpose here to discuss some of the 
reasons for the amendment, to outline the procedure by which the present 
draft was formulated, and to make certain observations regarding its 
provisions. 

Conflicting social philosophies with their infinite variations are apt to 
affect any law making. Consciously or unconsciously, social and political 
attitudes influence even those concerned with such an apparently technical 
matter as the definition of preferential transfer in bankruptcy. If one be- 
lieves that bankruptcy legislation can be used to accomplish broad social 
purposes, his recommendations are not likely to coincide with those of 
one who thinks that bankruptcy has a much narrower function. 

To me, federal bankruptcy is simply a convenient device to administer 
an insolvent estate as a whole for the benefit of all creditors, with no bias 
against any creditor or class of creditors, and with only such priorities as 
accord with our traditions. A subsidiary objective is to give certain debtors 
an opportunity for a new start by discharging them from some of their 
obligations. The administration is federal rather than state, in recognition 
of the fact that under modern business conditions a debtor is likely to have 
assets in different parts of the country. Since Congress has been given 
bankruptcy power by the Constitution, a unified administration can be 
had most easily under federal law. Federal bankruptcy also avoids certain 
constitutional obstacles to a discharge by state process. Nothing in the 
Constitution nor in the history of bankruptcy legislation, at least until 


* Professor of Law, Columbia University. 


* The present members of the special Committee of the Corporation Banking and Mercan- 
tile Section are Milton P. Kupfer, chairman, Homer J. Livingston, J. Francis Ireton, James A. 
McLaughlin, and the writer. 
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1938, ever hinted that bankruptcy was to be used to reform state rules of 
property and contracts. In a recent article? Referee Oglebay contends that 
the purpose of bankruptcy is the protection of unsecured creditors. Judge 
Clark in the Tonto Realty case* speaks disparagingly of the creditor who 
obtains an advantage by superior acumen or better economic position. 
Such remarks seem to belong with those about preferring human rights to 
property rights, which overlook the fact that security of property is one 
of the great human rights. Bankruptcy scarcely seems to me a proper 
agency for redistributing wealth by governmental fiat. Socialistic aspira- 
tions are certainly not to be denied expression, but until public opinion 
has approved them it is unsporting for their exponents to try to attain 
them by indirection against the unwary. It is no more the business of a 
bankruptcy court to favor unsecured creditors over secured creditors than 
it would be to favor merchandise creditors over financial creditors, or 
creditors who had sold cabbages to the bankrupt over creditors who had 
sold him artichokes. 

Bankruptcy, in the opinion of many, is a phase of equity. Even if this 
is too broad a statement, a bankruptcy court by the words of the statute 
has equitable as well as legal jurisdiction. No one denies the applicability to 
bankruptcy of such maxims as that equality is equity. To assume that a 
bankruptcy statute should be framed to reduce all creditors to a common 
level, irrespective of their contracts with the bankrupt, is a novel view of 
the doctrine of equitable equality. The same sort of spurious logic might 
conclude that because the Declaration of Independence speaks of all men 
as created free and equal, there should be no bar examinations. What 
equality in equity demands is a fair application of rules to all persons. In- 
dividuals within a class must be treated equally, but a reasonable classifi- 
cation is not excluded. 

That insolvent debtors can act unjustly by preferring some creditors is 
obvious. Bankruptcy is not the only field of law where preferences by in- 
solvents are regarded as inequitable. While the common law did not place 
an insolvent’s preferences in the category of fraudulent conveyances, 
many students think such an extension of the law of fraudulent convey- 
ances would be abundantly justified. No one quarrels with the doctrine 
that preferences by an insolvent may be considered as inequitable and 
made voidable in bankruptcy. Since Twyne’s case,‘ if not longer, a secret 
transfer of assets which are allowed to remain in the beneficial manage- 


* Proposed Revision of Section 60a of the Bankruptcy Act: Step Backward, 21 J. N. A. Ref. 
Bankr. 54 (1947). 


3 Oliden v. Tonto Realty Corp., 143 F. 2d 916, 920 (C.C.A. ad, 1944). 
43 Co. Rep. 80b, 76 Eng. Rep. 809 (Star Chamber, 1601). 
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ment and control of the debtor has been viewed with suspicion and has 
been regarded as some evidence of fraud. The law was well established, 
however, that such evidential factors could be met completely when it 
was shown that the transfer was for the purpose of creating in good faith 
security for the creditor.’ As a characteristic example, a chattel mortgage 
is not a fraudulent conveyance. This latter rule did not satisfy a good 
many people. They thought the secret security transfer had such serious 
potentialities of fraud that it should be deemed fraudulent. To prevent 
such a result they proposed to substitute notoriety for secrecy. In simpler 
words, they would protect a chattel mortgage only if it were publicly regis- 
tered. The same considerations to an even greater degree justified the 
adaptation of recording statutes for real estate transfers. 

That there is some danger of injury to creditors and purchasers by 
ostensible ownership of land or chattels which have already been secretly 
transferred may be admitted. It is true that possession has never been 
conclusive evidence of ownership. All sorts of bailees, agents, lessees, and 
licensees are in actual or apparent possession of assets they use, without 
any power to deprive an owner of his paramount interest. Their possession 
gives their creditors no chance of acquiring any property interest superior 
to that of the true owner. Furthermore, in modern life credit is rarely ex- 
tended on the basis of ostensible ownership.® No substantial number of 
credit transactions occur without the debtor’s furnishing a financial state- 
ment and banking and other business references. The creditor obtains 
additional information from credit agencies and personal inquiries. Pur- 
chasers, except in the regular course of business, do not buy without in- 
quiring about the title from the seller and others. Those who talk of the 
deception of the innocent by ostensible ownership assume a degree of 
naiveté in others they would scarcely ascribe to themselves. It would re- 
quire considerable search in America to locate a person so innocent of the 
actualities of modern life that he would believe his neighbor owned all the 
things on his premises. While chattel records have some utility for credit 
agencies, their chief significance is to prevent an insolvent from yielding 
to the temptation to protect his family and perhaps himself at the expense 
of his creditors. Wives, relations, and friends of men in business often 
make advances, not strictly as partners, but which are meant as a stake 
in the business. Such advances are normally unsecured when made. If 
there were no recording statutes or no penalty for delayed recording, an 
insolvent might execute an antedated chattel mortgage to these creditors, 
with the expectation that they would take all his assets and permit him 


5 Martindale v. Booth, 3 B. & Ad. 498, 110 Eng. Rep. 180 (K.B., 1832). 
6 See Hanna, The Extension of Public Recordation, 31 Col. L. Rev. 617 (1931). 
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to continue to enjoy their benefits, directly or indirectly. Where he had re- 
ceived no early advances, he might invent them, and in many cases the 
proof of the facts would be difficult. While there is not much statistical 
evidence that fraud has been perpetrated as here outlined, this is a matter 
upon which the expert opinion of those experienced with insolvency ad- 
ministration may well be accepted. There is little doubt that such opinion 
favors recording as a preventive of fraud. 

If agreements to pledge were allowed to create interests valid against 
creditors, such agreements could also be a device for those fraudulently 
inclined. To agree that some security devices, if secret, could be the ready 
tools of the unscrupulous is by no means to agree that no security should 
be valid without recording. The nature and use of some forms of security 
make it almost impossible for them to be used fraudulently without easy 
detection. Even such a simple security as the conditional sale cannot be 
conveniently employed by the fraudulent. Perhaps the best argument for 
recordation statutes in respect of conditional sales is that functionally the 
conditional sale is about the same thing as the chattel mortgage. If one 
carries the burden of recording, the other should be subjected to a similar 
burden, so that the choice of one rather than the other can be made solely 
on the basis of business utility. 

Accounts receivable are not property which have a visible ownership. 
Ostensible ownership has no bearing on the problem of recording of ac- 
counts receivable.’ The normal size of transactions in accounts receivable 
financing, and the available bank records of such financing, make it prac- 
tically impossible for assignment of receivables to be employed fraudulent- 
ly in any way in which recording of the assignments would have much rele- 
vance. We are not concerned with the man who deliberately concocts a 
swindling device. He will not be restrained by recording statutes but must 
be left to other civil remedies and the criminal law. 

Statutory factors’ liens and trust receipts are not intended to affect the 
title of purchasers in the regular course of business. While public notoriety 
of factors’ liens may have some slight importance to creditors, the public 
record of the tripartite trust receipt has practically no significance. After 
years of study of trust receipts and a wide acquaintance with those who 
use them, I have never heard of a case of their use to deceive creditors, and 
have never met a person who thought there was any real danger that they 
would or could be so used. Such security as the conditional sale, the statu- 
tory-factors’ lien, and the trust receipt does not represent anything taken 
from unsecured creditors. On the contrary, the holders of such forms of 


7 In most organizations where security problems are debated an active and persistent minor- 
ity believes in broadening recording requirements even to coyer assignments of accounts. 
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security have added in most cases much more to the assets of the debtor 
than their security interests at the time of insolvency. The hostility of 
trustees in bankruptcy and other friends of the unsecured creditor to the 
holders of the typical modern forms of security, on the basis of supposed 
harm or unfairness by the secured creditor, has practically no justification 
in statistical or other evidential fact.* 

Congress has no constitutional authority over the law of property. Ex- 
cept under the commerce power, the federal government has little juris- 
diction over the law of contracts. While uniformity in certain aspects of 
the law of property and contracts is desirable and has been recognized by 
voluntary action of the several states, the diversity of conditions through- 
out the nation justifies allowing the states a considerable area in which 
they are free to experiment with modification of property and contract 
law. State freedom is worth maintaining even at the cost of a certain delay 
in the progress towards a commendable uniformity. It has always been the 
policy of bankruptcy legislation to respect property interests recognized 
by state law except in such matters as the avoiding of preferences. Thus 
state exemption statutes are given complete effect in bankruptcy, al- 
though a number of such statutes would by no means be approved by the 
consensus of opinion among lawyers. The different states have a variety 
of recording statutes and individual states usually have several such 
statutes, often inconsistent in terms and effects. Some states require the 
recording of conditional sale contracts; others do not. In some states un- 
recorded real estate transfers are valid against all but bona fide purchasers. 
In other states a record is necessary also to protect transferees against 
creditors. Similar recording statutes are subject to different interpreta- 
tions in different jurisdictions. Sometimes a late recording will defeat any 
creditor who subsequently levies on the property in question. In others a 
late recording is a nullity against creditors. The states have a great 
variety of rules in respect of the effect of actual notice as a substitute for 
recording. 

The complexity and uncertainty of the application of recording statutes 
has long vexed many persons interested in bankruptcy. The believers in 
recording as an end in itself want to use bankruptcy to coerce the states 
to adopt better and stricter recording requirements. These people and 
others think that the bankruptcy law ought to be framed to give a uni- 
formity of application in bankruptcy even to divergent state laws. Some 
even propose a federal recording system. 

§ Some lawyer can write an informative article if he will make a study and report of the 
actual use made of the trust receipt recording machinery. My understanding is that in New 


York only a small portion of the total volume of trust receipt business is recorded, and that 
examinations of such records as exist are infrequent. 
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I have already indicated a scepticism as to the necessity of a greater ex- 
tension of recording requirements. The use of recording machinery costs 
something. This cost is a burden on the national economy. It adds to the 
expense of the lender which is passed on to the borrower who, if it is at all 
possible, pushes it further on to the ultimate consumer. Those who want 
to extend recording should assume the burden of showing it is worth what 
it costs. We have too many laws which impose a charge upon the 99 per 
cent of honest business to protect a tiny fraction of careless dupes from 
hypothetical harm from 1 per cent of dishonest business. In at least some 
of these cases losses could better be distributed by self-insurance through 
reserves against losses or by having the risk underwritten by profes- 
sional insurers. In addition the recording systems increase the number 
of governmental employees. While the cost of this service is borne by the 
users rather than by the general taxpayer, the cost is really on the public. 
Moreover, the economic utility of the public servant is generally much 
less than the potential utility of the same person in productive em- 
ployment. 

Bankruptcy rules about preferences and fraudulent conveyances, es- 
pecially the former, are intimately connected with state recording stat- 
utes. A preference is a transfer in payment or part payment of an anteced- 
ent debt or as security for it. If the transfer represents merely a fair ex- 
change in value, it is no preference whether or not one or both parties 
are insolvent and whether it is made five years or one hour before bank- 
ruptcy. The bankruptcy law could set aside preferences made any reason- 
able period before bankrupty. In fact, it does not concern itself with pref- 
erential transfers made more than four months before the petition.? A 
primary task of the trustee in bankruptcy is to determine when transfers 
by the bankrupt were made. This would be relatively simple if there were 
no recording statutes. The trustee would merely find out the date of the 
transfer. The recording statutes, however, make unrecorded transfers in- 
effective against some persons. The trustee must therefore determine 
whether as against him, the transfer must be dated when made, or if it can 
can be considered as made at some later date, presumably the date of re- 
cording. If he can reach the latter conclusion, a transfer for an antecedent 
debt made more than four months before the petition may come within 
such period, or a transfer for present new value may become one for an 
antecedent debt. 

A preference has a double significance in bankruptcy. It is an act of 

’ The trustee in bankruptcy under the Act, aside from what he can do under state laws, 


may set aside fraudulent transfers made up to a year before bankruptcy. 52 Stat. 875 (1938), 
11 U.S.C.A. § 107d (Supp., 1946). 
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bankruptcy upon which a petition may be founded, and it may be avoided 
by the trustee in order to add to the assets of the estate. In the Act of 
1898 in its original form, the preferential transfer was dated, for the pur- 
pose of determining the time within which a petition could be filed, from 
the date of recording if recording was required or permitted. Nothing was 
said about recording in Section 60. If the transfer was good against the 
bankrupt without recording, it was valid against the trustee unless it was 
actually invalid against creditors represented by the trustee. Although for 
some purposes the petition was regarded as an attachment, the trustee was 
not allowed to avoid preferences for lack of recording, even if recording was 
required against lien creditors and recording had not occurred at the date 
of bankruptcy. Thus in York Manufacturing Co. v. Cassell, when the 
state law invalidated unfiled chattel mortgages against creditors who 
fastened a lien on the chattel before filing, the mortgagee under an unfiled 
mortgage was protected against the trustee. Congress responded in 1910" 
by an amendment to Section 47 declaring that the trustee “as to all prop- 
erty in the custody of the bankruptcy court, shall be deemed vested with 
the rights, remedies and powers of a creditor holding a lien by legal or 
equitable proceedings thereon; and also, as to all property not in the cus- 
tody of the bankruptcy court, shall be deemed vested with all the rights, 
remedies and powers of an execution creditor holding an execution duly 
returned unsatisfied.”” From that time the trustee could defeat any un- 
recorded transfer where the transfer had to be recorded to be good against 
lien creditors. It had no effect if recording was required only against bona 
fide purchasers. 

Congress in 1910 also changed Section 6ob by providing that if record- 
ing was required, the transfer was voidable within four months of the re- 
cording, assuming that the person receiving it had reason to believe that 
the transfer would effect a preference. Nothing was said about perfecting 
transfers in other ways than by recording. 

The 1910 amendments were involved in Bailey v. Baker Ice Machine 
Company,” a conditional sale case where filing had occurred within two 
months of bankruptcy. The court held that there was no transfer by the 
bankrupt. The rule of this case has never been questioned by the Supreme 
Court except in a footnote to the Klauder case." The definition of “trans- 
fer’ has since been broadened, especially by the phrase “fixing a lien.’’* 
The prevailing opinion today seems to be that the effect of a late filing of 

© 201 U.S. 344 (1906). 

*t 36 Stat. 840 (1910), 11 U.S.C.A. § 75 (1943). 18 239 U.S. 268 (1915). 

3 Corn Exchange National Bank & Trust Co. v. Klauder, 318 U.S. 434, 438, n. 8 (1943). 
"4 See Section 1 (30) of the Act, 52 Stat. 840 (1938), U.S.C.A. § 1 (30) (Supp., 1946). 
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a conditional sale is the same as in the case of a chattel mortgage. Func- 
tionally considered, the chattel mortgage and the conditional sale are al- 
most identical and should be subject to the same law with respect to 
preferences. 

Carey v. Donohue™s was a real estate case from Ohio, where an un- 
recorded real estate mortgage was held valid even against lien creditors 
although not against bona fide purchasers. The mortgage was actually 
recorded before bankruptcy, but even if it had not been it would have 
been good against the trustee. In its opinion the court took the important 
position that the trustee’s rights before bankruptcy were to be strictly 
measured by the rights of the creditors he represented. In the usual case 
such creditors had no liens. 

Martin v. Commercial National Bank™ in 1918 gave the Supreme Court 
an opportunity to clarify its interpretation of Section 60. The chattel mort- 
gage involved had been executed long before bankruptcy, but was filed 
only the day before, when the mortgagee was fully aware of the debtor’s 
insolvency. The Court said that since prior to bankruptcy no creditors 
represented by the trustee had a lien, the unfiled mortgage was good 
against such creditors. At bankruptcy, the mortgage, being filed, was good 
against the trustee as a lien creditor. It did not need to be dated from the 
date of filing, because since the transfer was made more than four months 
before bankruptcy and since the transfer was not a voidable preference, it 
did not become such because of the late recording, because the perfection 
related back to the date of the transfer. 

Six years earlier in Sexton v. Kessler & Company*’ the Supreme Court 
had held that an agreement to pledge more than four months before bank- 
ruptcy, which was consummated by delivery within four months of 
bankruptcy, was not a voidable preference. 

Section 60a** was amended in 1926 to include the word “permitted” 
with “required” in reference to recording, but no change was made in 
Section 6ob defining the trustee’s power to avoid preferential transfers. 
As the Act stood in 1938, if a transfer was good against non-lien creditors 
before bankruptcy, and it was perfected in any way before bankruptcy, 
the perfection related back to the time the transfer was made. There was 
considerable dissatisfaction with this situation.'*? Many persons thought 
the Supreme Court’s strict construction had defeated Congressional in- 


$8 240 U.S. 430 (1916). %® 245 U.S. 513 (1918). 7 225 U.S. go (1912). 

*8 44 Stat. 666 (1926), 11 U.S.C.A. § 96 (1943). 

"9 See McLaughlin, Amendment of the Bankruptcy Act, 40 Harv. L. Rev. 341, 583 (1927); 
McLaughlin, Aspects of the Chandler Bill to Amend the Bankruptcy Act, 4 Univ. Chi. L. Rev. 
369, 393 (1937). 
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tent. Others felt also that holders of secret liens were destroying the bene- 
ficial purposes of both the recording statutes and the preference sections 
of the Bankruptcy Act. On the other hand, the existing rules had some 
justification, since it was frequently impossible to consummate a security 
transfer at the time an advance was made. Within reasonable limitations, 
the doctrine of relation back served a legitimate business purpose. 

The draftsmen of the Chandler Act were determined to make a clean 
sweep of the relation back doctrine and to avoid existing complications in 
measuring the interests of the trustee by the rights of actual creditors. A 
simple but drastic solution was to say that so far as the trustee was con- 
cerned no transfer was valid unless it was perfected four months before 
bankruptcy so that it was good against a bona fide purchaser. In other 
words, for the purpose of dating transfers they were dated only at the time 
they were valid against a hypothetical bona fide purchaser. While the 
trustee at the date of bankruptcy had the position of a lien creditor, for 
four months before bankruptcy in the matter of avoiding transfers he had 
the position of a bona fide purchaser. The draftsmen provided in fact that 
the transfer must also be perfected against creditors. 

This change was not only illogical, since the trustee was administering 
an estate for the benefit of creditors, not purchasers, but it showed serious 
unconcern for important and desirable developments in the modern law 
of security. 

Modern business is characterized by large production and distribution 
upon comparatively small margins of profit. A good deal of the product of 
this business is sold on credit. This necessitates working capital, which is 
obtained from banks and other financing institutions. The security prob- 
lem is to enable the debtor to secure his borrowing with the assets he must 
sell to liquidate his loan. His creditors are willing to trust him to account 
for the proceeds of loans. What they want is a security good against other 
creditors. They have no concern for making their security interest superior 
to the interest of purchasers in due course of business. Trust receipts, fac- 
tors’ liens, chattel mortgages on stocks of goods, conditional sales for re- 
sale, pledges after chattels are returned for temporary and limited pur- 
poses, do not and are not intended to prevent sales to bona fide pur- 
chasers.”* 

With its hypothetical bona fide purchaser test in Section 60 the Chand- 
ler Act said in substance that, irrespective of state law and its require- 
ments, a secured creditor would not be protected in bankruptcy for the 
wholly irrelevant reason that his interest was not intended to prevent the 


* See Ireton, Trust Receipts and Factors’ Liens, Proc. Sec. Corp. Banking and Merc. Law, 
A. B. A. 106 (1945). 
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debtor’s continuing to carry on his business. It was a capital illustration of 
burning a barn to kill a mouse. 

Section 67b did qualify to some extent Section 60. Statutory liens, 
created or recognized by statute for landlords, merchants, and other 
classes of persons, are excepted from the provisions of Section 60. What 
liens are statutory liens and what are consensual liens, subject to 
statutory regulation, is not clearly determined.” It is my opinion that the 
modern factors’ lien is a statutory lien. It certainly is not the old common 
law possessory factors’ general lien. I also think that the trust receipt 
under the Uniform Trust Receipts Act is a statutory lien. In states not 
having the Uniform Trust Receipts Act, and where the trust receipt 
transactions are recognized as a sui generis type of security, it is possible 
that there is no transfer within the terms of Section 60. If this is true in 
such states Section 60 is not applicable to trust receipts. I am also inclined 
to believe that when a pledge is once consummated by possession so that 
it is then valid against a bona fide purchaser, that determines the date of 
the pledge under Section 60. If the pledged chattel is later returned to the 
pledgor, so that the pledgor has the power to transfer title to a bona fide 
purchaser, it seems to me, as a matter of technical interpretation, the 
pledge is still valid against the trustee and would be valid even after 
bankruptcy, assuming that in the jurisdiction an attaching creditor could 
not acquire an interest superior to the pledgee.” 


*t For a broad interpretation of the term “statutory liens” see White v. Karl Kiefer Ma- 
chine Co., 127 F. 2d 119 (C.C.A. 8th, 1942). 

In a discussion of Section 67b at the 1947 convention of the Commercial Finance In- 
dustry, some of those believing that Section 67b did not save factors’ liens and trust receipts 
from the operation of Section 60a argued that the former section referred only to liens created 
or recognized by state laws irrespective of any agreement regarding the security interest itself. 
Thus a person who does work or furnishes materials in circumstances covered by a mechanics’ 
lien law obtains the lien automatically, irrespective of any agreement relating to it, admitting 
that he may be able to waive it. Where a state gives an equitable lien on the property of an 
embezzler to the victim of an embezzlement, there is no element of a consensual transaction. 
In the case of chattel mortgages and the like, and in the view of some, also in the case of trust 
receipts and factors’ liens, the lien is primarily consensual. Where the lien is one at common 
law, but not regulated by statute, this is not what the Bankruptcy Act means by statutory 
or other liens created or recognized by state law. It is also pointed out that Section 67b refers 
to liens for “classes” of persons, and this does not appear to mean a lien which might be 
enjoyed by anyone who participates in a certain kind of transaction. 

While the point is uncertain, it seems to me that factors’ liens and trust receipts are liens 
for a class of persons, while in a sense there is no class of beneficiaries of chattel mortgages and 
conditional sales. The states’ creative contribution is also larger as to the former. It can 
scarcely be the purpose of Section 67b to destroy liens which are not secret and which con- 
form to state standards. I doubt if the courts will extend logical formalism in interpretation of 
Section 60a to make it control Section 67b. In the final analysis, if there is any inconsistency 
between the two the latter will prevail. On the returned pledge question, the Act deemed it 
made at the time when it was so far perfected. When a pledge is complete by delivery, it is 
perfected against a bona fide purchaser. The Act does not say it must be kept perfected. 
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Whether or not.I am correct in my interpretation of Section 67b with 
respect to trust receipts and factors’ liens, it seems likely that certain other 
security interests, such as chattel mortgages on stocks of goods, which 
may be valid under state laws against creditors, are not good against the 
trustee under Section 60. 

The story of accounts receivable and the Chandler Act has been told 
so often and so ably that it is not necessary to repeat it here. Suffice it to 
say that as a result of the Klauder decision,”’ a security interest which 
need not be recorded by state law, and which has added to the assets of 
the debtor, perhaps with the knowledge and enthusiastic acquiescence of 
other creditors, can be destroyed by the trustee in bankruptcy simply be- 
cause a hypothetical bona fide purchaser, not merely by his purchase, but 
by something additional following his purchase, could have defeated the 
assignment of the accounts. 

The present situation under the Chandler Act places an unconscionable 
burden upon lawyers who advise business men. In some cases they must 
decide against allowing customary and desirable practices to continue. In 
other cases the best they can do is to say that perhaps by carrying a case 
to the Supreme Court they might obtain sanction for a security interest 
long recognized in state practice and confirmed by state statutes. 

My own opposition to the present form of Section 60a of the Chandler 
Act has been accompanied by suggestions intended to be constructive 
and attempting to retain the main purposes of the amendment while 
preserving legitimate security interests. My first proposal, which was 
supported by the Bankruptcy Committee of the Association of the Bar 
of New York, was to eliminate the hypothetical bona fide purchaser test 
and substitute a hypothetical lien creditor test. This seemed to accord 
with the theory of bankruptcy, defeat the relation back rule, and take 
care of the principal security situations heretofore discussed. The amend- 
ment could be effected with a minimum change in wording. 

* Corn Exchange National Bank & Trust Co. v. Klauder, 318 U.S. 434 (1943). See also 
In re Vardaman Shoe Co., 52 F. Supp. 562 (Mo., 1943); In re Rosen, 157 F. 2d 997 
(C.C.A. 3rd, 1946); cf. Adams v. City Bank & Trust Co., 115 F. 2d 453 (C.C.A. sth, 1940), 
cert. den. 312 U.S. 699 (1941); Koessler, Assignment of Accounts Receivable, 33 Calif. L. Rev. 
40 (1945); Koessler, New Legislation Affecting Non-Notification Financing of Accounts Re- 
ceivable, 44 Mich. L. Rev. 563 (1946); Glenn, Mercantile Collateral Law—Present Day 
Changes, 11 Law & Contemp. Prob. 281 (1945); Kupfer and Livingston, Corn Exchange Na- 
tional Bank and Trust Company v. Klauder Revisited: The Aftermath of Its Implications, 
32 Va. L. Rev. 910 (1946); 33 Va. L. Rev. 1 (1947); Hanna, Some Unsolved Problems Under 
Section 60a of the Bankruptcy Act, 43 Col. L. Rev. 55 (1943); Mulder, Ambiguities in the 
Chandler Act, 80 U. of Pa. L. Rev. RE ee 


the Bankruptcy Act: Step Backward, 21 J. N. A. Ref. Bankr. $4 (1947); Ireton, A Proposal 
to Amend Section 60a of the Bankruptcy Act, A6 Corp. Reorg. and Am. Bankr. Rev. 287 


(1947); McLaughlin, Defining a Preference in Bankruptcy, 60 Harv. L. Rev. 233 (1946).. 








322 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The consternation which followed the Klauder case induced the Corpo- 
ration Banking and Mercantile Section of the American Bar Association 
to appoint a special committee to consider the amendment of Section 60a. 
In the correspondence which followed the announcement of its plans, 
several suggestions seemed worthy of notice. The fact was that since in 
some jurisdictions a garnishing creditor might defeat an assignee of ac- 
counts receivable, the hypothetical lien creditor test was unsatisfactory. 
It was suggested that after stating in general a hypothetical lien creditor 
test, a separate provision be inserted to the general effect that no trans- 
fer in fact for present consideration should be regarded as a preference 
unless the applicable law required some type of perfection which had not 
been effected. 

There was also objection to the reference to a creditor with a lien by 
legal or equitable proceedings. It was pointed out that under some state 
laws, particular types of creditors had a special priority. For example, 
successful claimants for damages in motor vehicle cases might have a 
priority over lien creditors. It was felt that the theoretical possibility of 
the existence of such a creditor should not be a measure of the trustee’s 
right to set aside a preference. The amendment accordingly referred to a 
simple contract creditor without special priority. 

State laws frequently provide that a recording within a stated period of 
a transfer shall be effective as of the date of the transfer. Others have no 
special provision, although a reasonable time rule is common. It was felt 
fair to fix a thirty-day period where the applicable law fixed no period or 
some longer period. If the state fixed a shorter period, that was controlling. 
Some sentiment was expressed in favor of a ten-day period, but this 
seemed unduly short, since financing transactions may involve parties 
separated by the width of the continent. 

The Committee, both officially through its chairman and informally by 
its several members, conducted a voluminous correspondence with persons 
interested in Section 60. The Committee had several meetings at which 
experts outside the Committee were invited to state their views. One meet- 
ing was held jointly with a committee of the National Bankruptcy Con- 
ference, and a final meeting was held with the whole Conference. The 
Committee tried to satisfy so far as possible every interest it considered 
legitimate. It also agreed to several suggestions with which it had less 
sympathy, where it could do so without affecting its main purpose. The 
Committee argued it was advisable to compromise as to details for the 
sake of removing opposition in advance and to insure that those favoring 
a change in existing law would present a united front to Congress. The 
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refinements thus introduced in the draft bill altered the original simplicity 
of earlier proposals. While the changes are perhaps technically justifiable, 
they have also made the proposed Act somewhat more difficult reading. 
My own wish was to use such words as rights and interests only in the 
sense approved by the American Law Institute in its Restatements, and I 
agreed only with reluctance to retain the usage now rather inconsistently 
employed in various sections of the Bankruptcy Act. 

The amendment as now introduced in Congress by the Reed Bill con- 
tains the following features: 

The preference section is now made applicable to the whole Act with 
the exception of Chapter IX, relating to arrangements by local taxing 
districts, that is, the municipal bankruptcy chapter. The principal change 
thus effected is to make the section applicable to Section 75 dealing with 
agricultural compositions and extensions.*** 

The hypothetical lien creditor test is adopted in place of the hypotheti- 
cal bona fide purchaser test for determining the date of preferential trans- 
fers. The Bar Association Committee included, at the request of the Na- 
tional Bankruptcy Conference, a retention of the bona fide purchaser test 
in respect of real estate transfers for or on account of antecedent debts. 
The purpose of this qualification is to override the decision in Carey ». 
Donohue.** | regard this as an unnecessary intrusion upon state law, but it 
seems to me of little commercial or other importance. Our hypothetical 
creditor is one “obtaining under applicable law by legal or equitable pro- 
ceedings on a simple contract a lien on such property without a special 
priority (whether or not such a creditor exists).” We date the transfer for 
the purpose of the preference law at a time when it became so far per- 
fected that our hypothetical creditor could not defeat it. If a transfer is 
good four months before bankruptcy against an ordinary contract cred- 
itor, assuming he did everything open to him under applicable law, it is 
good against the trustee. There have been many arguments about the 
proper language by which to express this simple notion. Anyone who 
thinks he can improve the rather involved phraseology is welcome to sug- 
gest a more felicitous wording. 

If the transfer in question is never perfected, the amendment states it 
will be considered to have been made immediately before bankruptcy. It 
seemed to me that this provision was unnecessary and that it was enough, 
where transfers were not perfected at all, to make them good against a 
levying creditor, to allow the trustee to rely upon his position at the date 
of the petition, as provided in Section 70. My argument was that the 


23® Section 75 has since expired by its own time limitations. %4 240 U.S. 430 (1916). 
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similar sentence in the present law was relevant only because of the bona 
fide purchaser position of the trustee before but not after bankruptcy. 
Perhaps the real estate proviso with its bona fide purchaser test justifies 
the retention of the ‘immediately before bankruptcy”’ clause. The clause 
may also have additional technical significance. My chief reason for not 
objecting more strenuously to the clause is, however, that I think it will 
be of little practical significance. 

The sense of the original Bar Association paragraph about transfers not 
for an antecedent debt was that no transfer for a present consideration 
should be deemed a preference unless there were recording requirements 
under applicable law which were not complied with. Because of the techni- 
cal ambiguity of the expression “‘present consideration” I proposed the 
words “new value.” In our session with the National Bankruptcy Con- 
ference we carelessly permitted the insertion of the words “‘present and 
fair consideration.’’ Upon further study this was seen to be highly objec- 
tionable. Excessive consideration could already be recovered by the trus- 
tee under Section 67. To make the test of a preference what some court 
might regard as an undue margin of security is obviously unjust. The para- 
graph was later revised to substitute the words ‘“‘new and contemporaneous 
consideration to the extent of such consideration and interest thereon and 
the other obligations of the transferor connected therewith.” The new 
language is not particularly artistic but at least spells out what we were 
trying to say. 

The draft bill also inserted a provision not in the original Bar As- 
sociation draft to the effect that a transfer to secure a future loan, if the 
loan is made, shall have the effect of a transfer on account of a new and 
contemporaneous consideration. This may be all right so far as the law 
of preference is concerned, but may result in complications under the law 
of some states where a subsequent creditor may obtain a priority over the 
one with the future loan contract for security. The preference section has 
no fair application to the competing claims of secured creditors, and this 
language may need further clarification. 

With all the study the Committee has made there are at least two prob- 
lems presented to it about which it has not yet made any concrete pro- 
posals. The first relates to chattel mortgage construction loans, for ex- 
ample for aircraft construction. Under the laws of many states an effec- 
tive mortgage cannot be made upon a chattel not in existence. When the 
loan is made the security at best is an agreement to give a mortgage. Even 
when a mortgage with an after-acquired property clause is recognized as 
a present mortgage, the interest thus created may not be good against an 
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attaching creditor even if the mortgage is duly filed. The mortgage is not 
sufficiently perfected to satisfy our hypothetical judgment creditor test. 
If a new mortgage is given after the chattel is in existence, it may be re- 
garded as security for an antecedent debt. The Committee thus far has 
declined to try to cover this situation under Section 60, and has left the 
matter for determination under state law. 

A second matter involves emergency loans where the loan must be 
made immediately but where some delay cannot be avoided in providing 
security. For example, a loan is made on Friday in New York to a Chicago 
debtor upon his agreement to pledge securities in a safety deposit box in 
Chicago. Access to the box cannot be had until Monday. The pledge until 
the delivery of the securities is not so far perfected as to be good in most 
states against a levying creditor. When it is perfected it is security for an 
antecedent debt. Even under the Bar Association’s draft, if bankruptcy 
ensues within four months of the delivery, the transfer is a voidable pref- 
erence. A similar situation might be presented where a loan was made to 
a corporation upon an agreement for a real estate mortgage but where 
the mortgage could not be executed until some time after the loan. These 
are situations where the relation back rule operated more equitably than 
the present or proposed statute. Our provisions regarding perfection re- 
quirements do not fully cover the point, because the applicable law may 
really require perfection at once to create a security interest valid against 
our hypothetical judgment creditor. Perhaps we should add a sentence 
providing that where a present transfer is contemplated and is consum- 
mated by delivery or execution of necessary instruments at the earliest 
practicable time, it shall not be regarded as a transfer for an antecedent 
debt. I see little likelihood that such a provision would result in any harm 
to unsecured creditors. The facilities of emergency loans might save an 
occasional business from disaster. 

The Bar Association Committee’s recommendations have been widely 
supported by organizations of lawyers and businessmen. The present un- 
certainty regarding all sorts of inventory financing, which it is estimated 
amounts to about $2,000,000,000 annually, presents an emergency which 
should receive the earnest attention of Congress. The problem today is 
much more acute than during the war years, when questions of security 
were largely academic.” 


*s While I have no authority to speak for other members of our Committee, my own posi- 
tion is that no further amendments should be made to our draft until it has been considered 
by a Congressional committee or subcommittee. Expressions of opinion in its favor have 
been overwhelming. Even a brief business recession would cause the present Bankruptcy 
Act’s preference section to work grave injustice. Nevertheless, it has not been possible even 
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Following is the draft of the American Bar Association’s Committee as 
approved in principle by the National Bankruptcy Conference, and as in- 
troduced in the House of Representatives, March 6, 1947, by Mr. Reed 
of Illinois: 

SECTION 60a” 

60a (1) A preference is a transfer, as defined in this Act, of any of the 
property of a debtor to or for the benefit of a creditor for or on account 
of an antecedent debt, made or suffered by such debtor while insolvent 
and within four months before the filing by or against him of the original 
petition initiating a proceeding under this Act |in bankruptcy or of the origi- 
nal petition under Chapter 10, 11, 12 or 13 of this title], the effect of which 
transfer will be to enable such creditor to obtain a greater percentage of 
his debt than some other creditor of the same class; provided, however, 
that this section shall have no application to proceedings under Chapter IX 
of this Act. 

(2) For the purposes of subdivisions (a) and (b) of this section, and 
subject to the provisions of paragraph (3), a transfer shall be deemed to 
have been made or suffered at the time when it became so far perfected 
that no [bona fide purchaser from the debtor and] creditor holding a lien 
without a special priority, obtained on such property under applicable law by 
legal or equitable proceedings on a simple contract (whether or not such a cred- 
itor exists), could [thereafter have acquired any rights] acquire, after such 
perfection, any rights in the property so transferred superior to the rights 
of the transferee therein, and if such transfer is not so perfected prior to 
the filing of the original petition initiating a proceeding under this Act [of 
the petition in bankruptcy or of the original petition under Chapter 10, 11, 
12 or 13 of this title] it shall be deemed to have been made immediately 
before [bankruptcy] the filing of such original petition; provided, however, 
that where real property is transferred for or on account of an antecedent debt, 


to obtain a hearing on the Reed Bill. On technical, non-political matters of this sort, unless 
the proponents of a bill present a united front, delay is interminable. I have only a tepid 
enthusiasm for the style of the amendment. I realize the real estate proviso is not precisely 
what its advocates intended. It is inartistic, although unimportant, to have an inconsistency 
between Section 60a and Section 3, and the amendments do not cover all possible situations. 
These objections seem to me trivial in comparison to the essential merits of the proposed 
changes. What the Bankruptcy Act needs is a revision developed by the technique now em- 
ployed by the American Law Institute and the Conference of Commissions on Uniform State 
Laws in respect of the Commercial Code. Bankruptcy in fact is a part of the commercial code 
and is so regarded in many countries. Perfection will never be attained by any draftsmen, 
but if we used the Institute’s methods we could have a bankruptcy act easier to understand, 
intrinsically consistent, and in accordance with modern commercial practices. 

* The italicized portions are the proposed changes in and additions to Section 60a. The 
bracketed portions are eliminations from the Act as it now exists. 
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the transfer shall be deemed to have been made at the time when it became so 
far perfected that no bona fide’ purchaser from the debtor could acquire, after 
such perfection, any rights in the property so transferred superior to the rights 
of the transferee therein. 

(3) A transfer, wholly or in part, for or on account of a new and contempo- 
raneous consideration shall, to the extent of such consideration, be deemed to 
be made or suffered at the time of the transfer, unless the applicable law re- 
quires the transfer to be perfected by recording, delivery or otherwise, im order 
that no creditor described in paragraph (2) could acquire, after such perfec- 
tion, any rights in the property so transferred superior to the rights of the 
transferee therein. A transfer to secure a future loan shall, if such loan is 
actually made, have the same effect as a transfer for or on account of a new 
and contemporaneous consideration. If any requirement specified in this 
paragraph (3) exists, the time of the transfer shall be determined by the follow- 
ing rules: 

I. Where (A) under applicable law the transfer is required to be perfected 
within a specified time, not more than thirty days after the transfer, and the 
transfer is perfected within such time; or where (B) under applicable law no 
time is specified or the time specified is more than thirty days, and the trans- 
fer is perfected within thirty days after the transfer, the perfection shall be 
deemed to be made or suffered at the time of the transfer. 


II. Where the transfer is not perfected in accordance with the provisions of 
subparagraph I, the transfer shall be deemed to be made or suffered at the time 
of the perfection. 


Since the introduction of the amendment to Section 60a additional 
amendments, criticisms, and suggestions have been offered from many 
sources. Some of these deserve comment. 


FEDERAL RECORDING 

An amendment, Section 70j, to provide a federal recording requirement, 
has been drafted by W. Randolph Montgomery of New York, counsel for 
the Retail Men’s Credit Association. Professor McLaughlin has also made 
certain suggestions for a similar amendment to Section 70. These learned 
men are my friends and I recognize the respect their opinion is entitled to 
receive from all persons interested in creditors’ rights. While I do not be- 
lieve that federal recording is either necessary or desirable, the matter is 
one upon which well-informed persons disagree, and deserves the mature 
consideration of the Bar. Even if I favored federal recording, I should re- 
gard it as less of an emergency than the amendment to Section 60, and 
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thus far I am confident that Professor McLaughlin is of the same opinion. 
The amendment to Section 60 is supported by a variety of groups that are 
sharply divided about federal recording. Each measure should be present- 
ed independently to Congress. If there is any merit in federal recording it 
will be just as apparent after the amendment of Section 60 as now. 

Mr. Montgomery’s draft for Section 70j defines “account” or “account 
receivable” to mean open book account, mutual account, or account re- 
ceivable arising in the regular course of business. He excludes indebtedness 
represented by negotiable instrument or judgment, or secured by title or 
lien on tangible property. The filing officer is the clerk of the United States 
District Court of the district or division. The filing is similar to that now 
required under the Uniform Trust Receipts Act, that is, it is not a record 
of the separate assigned accounts but of the fact of an assignment or in- 
tended assignment, between the named parties. 

Assignments of accounts are to be invalid against a trustee in bank- 
ruptcy unless. filed. Provision is made for cancellation of filing. Fees are 
one dollar each for filing, including indexing, issuing a receipt, and fur- 
nishing a certificate. If there is a state recording requirement for assign- 
ments, and there is compliance therewith, it is not necessary to employ the 
federal filing facilities. 


EXTENT OF FEDERAL POWER OVER SECURED CREDITORS 

My somewhat casual expression of doubt?’ as to constitutionality of 
Section 60 as interpreted by the Circuit Court of Appeals for the Third 
Circuit in the Klauder case** before the Supreme Court’s decision has 
brought me an amount of correspondence perhaps disproportionate to the 
current importance of constitutional discussion relating to bankruptcy. A 
safe observation is that the Supreme Court probably will not declare un- 
constitutional any bankruptcy provisions which Congress is likely to 
enact. Nevertheless the problem of how far Congress could go in nullify- 
ing the interests of secured creditors is worthy of attention. I have already 
said that Mr. Oglebay, one of the learned editors of Collier on Bank- 
rupicy,”® regards one purpose of the Act as the protection of unsecured 
creditors. While this seems a fair summary of his opinion, a more precise 
statement is that he says the purpose is equitable distribution among 
unsecured creditors. Whatever Mr. Oglebay’s opinion may be, some per- 
sons do believe that Congress has practically unlimited power to avoid 


27 Hanna, Some Unsolved Problems under Section 60a of the Bankruptcy Act, 43 Col. L. 
Rev. 58, 61 (1943). 

#8 In re Quaker City Sheet Metal Co., 129 F. 2d 894 (C.C.A. 3d, 1942). 

* Collier, Bankruptcy (Moore and Oglebay’s ed., 1947). 
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security interests, and among them are those who would be pleased if 
Congress went as far as it could. They would probably admit that as a 
matter of retrospective application the bankruptcy power is limited by 
the Fifth Amendment. They believe that Congress has the power to say 
that all security interests credited after such a legislative statement could 
be avoided by the trustee in bankruptcy and that all creditors, secured 
and unsecured, should share equally, subject te recognized priorities, in 
the assets of a bankrupt’s estate, enlarged by the shifting down of se- 
curity interests. The Supreme Court from Sturges v. Crowninshield** to 
Wright v. Vinton Branch of the Mountain Trust Bank of Roanoke* has in- 
terpreted broadly the bankruptcy power. It is true that, as Justice Bran- 
deis observed in Louisville Joint Stock Land Bank v. Radford,” where the 
first Frazier-Lemke Act was held unconstitutional in respect of mortgages 
existing at the date of the passage of the Act, that Congress might have 
greater power prospectively than retrospectively. All this does not mean 
that the bankruptcy power is unlimited in the administration of insolvent 
estates. Admitting that the Tenth Amendment is only declaratory of what 
could be implied from the separation of powers in the federal system,** 
the bankruptcy power was scarcely intended to give Congress authority 
over the states’ reserved power over property and contracts. At the least, 
secured creditors would be entitled to a clear warning from Congress that, 
prospectively, secured creditors’ interests would be worthless against the 
trustee. Even then, so long as the power of the states to govern the crea- 
tion of property interests continues, I doubt whether any wholesale avoid- 
ance of security interests, which could not be tied in rather closely with 
the equitable principles related to preferences and fraudulent convey- 
ances, could be regarded as anything else than arbitrary spoliation of one 
class of creditors, the secured, for the benefit of another class, the unse- 
cured. I hope some specialist on constitutional problems will find this 
issue sufficiently challenging to write an authoritative exposition of the 
subject for the benefit of bankruptcy and security lawyers. 


CRITICISM OF THE PROPOSED AMENDMENT 
The Bar Association’s Special Committee on Section 60a is receiving 
currently a volume of correspondence which indicates a continuing in- 
terest in its proposals. The Committee has received assurances which 
justify the hope that early hearings by a sub-committee of the Senate 


3° 4 Wheat. (U.S.) 122 (1819). 


3 300 U.S. 440 (1937). See also Continental Illinois National Bank & Trust Co. v. Chicago, 
R.I. and P.Ry. Co., 294 U.S. 648 (1935). 


# 295 U.S. 555 (1935). 33 United States v. Darby, 312 U.S. 100 (1940). 
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Committee on the Judiciary will give all interested parties a chance to 
present their views for the record and for the guidance of Congress. 

Professor Keeffe of Cornell, in collaboration with Messrs. Kelly and 
Lewis of the Cornell Law Quarterly, has recently published a sprightly 
article entitled Sick Sixty.+ Professor Keeffe, like Mr. Oglebay, thinks the 
Bar Association draft is difficult reading but he sidesteps the opportunity 
to write a simplified version. Any legislative draftsman after offering his 
work to a critical world is apt to be shown that unwittingly his draft 
threatens harm to the virtuous or leaves loopholes for the wicked. So far 
this criticism has not been made against the Bar Association Committee. 
What we have done is to attempt to add to our original simple proposal, 
some but not all, of the qualifications and additions which we think will 
better define our purposes. That the final result is nothing to read aloud 
for the entertainment of a party, I freely admit. But it has not been con- 
vincingly asserted that bankruptcy lawyers, accustomed to technical 
language, find the meaning obscure. Indeed, several suggestions, which 
the Committee has considered and rejected, not so much because of op- 
position to them, as the fact that their inclusion would present new points 
of controversy, would have made the amendment more, rather than less, 
complex. 

Professor Keeffe and his collaborators found two specific defects in the 
amendment and suggest two additions. The first addition is to insert in 
subsection (2) the statement “For the purposes of this section, such a 
creditor shall be deemed to have an interest superior to that of any equit- 
able lienor.” In the same subsection, they offer an additional proviso: 
“For the purposes of this section, applicable law shall be construed to 
mean the statutes of a state and the common law of a state providing such 
common law accords with the general law.” 

While our Committee has not met since Sick Sixty was published, I 
have discussed the article with Milton P. Kupfer and have also had the 
benefit of comments by Irvin I. Livingston of Chicago, and Walter D. 
Yankauer of New York. I doubt if either of the proposed additions 
would be acceptable to the Committee and even if as an academic matter 
the members of the Committee favored them, it would be fatal to the 
prospects of the amendment to burden it with such controversial pro- 
visions. 

The word “‘lien,” aside from the common law possessory lien,*5 has no 
exact meaning in our law. It is merely our general term for any tie which 
a claimant has on specific property. An equitable lien, if the term means 

34 33 Corn. L. Q. 99 (1947). 35 Rest., Security 157 (1941). 
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anything, is merely a charge that originated in equity. Equitable liens and 
secret liens are not synonymous terms. A pledge is a legal interest and 
may be fully perfected although secret in the sense of absence of actual 
knowledge by other creditors, or any form of public notoriety. On the 
other hand some equitable interests in real estate may be recorded. No 
one could seriously contemplate putting in such an equitable lien proviso 
without a comprehensive study of such liens and some corresponding 
changes in Section 1 and Section 67b.*° This is another illustration of the 
persistent effort to use the bankruptcy law to control the judgment of 
the various states as to the priority of property interests. If a state be- 
lieves that certain equitable interests, especially in respect of land, should 
prevail over judgment creditors, that, it seems to me, is the business of 
the state. 

I have a certain sympathy with the desire of the authors of Sick Sixty 
to reverse Erie v. Tompkins*’ so far as commercial law is concerned. In- 
deed, for the purposes of administration of insolvent estates in bank- 
ruptcy, Section 60 already goes rather far in that direction. Bankruptcy 
after all is only a small phase of commercial law and compared to what can 
be accomplished for desirable uniformity by cooperative state action 
and federal rules relating to interstate commerce, bankruptcy has no 
great significance. The difficulty in bankruptcy administration of recog- 
nizing property interests under divergent state laws is exaggerated. There 
is little or no injustice in such recognition for the interests have been 
created with reference to the state law. To require every security holder 
to determine prior to any transaction whether the state law conformed to 
the general law would cause more complication than proceeding under 
non-uniform state laws. Finally, the second proviso, like the first, opens 
up for debate the whole issue of Swift v. Tyson** and Erie v. Tompkins* 
and of federal interference with state law. The Bar Association amend- 
ment to Section 60 is an attempt to deal with a specific injustice in the 
Bankruptcy Act created by the judicial interpretation of an improper test 
of the interests of creditors under the Chandler Act. The business com- 
munity is entitled to a settlement of this matter without waiting for a 
comprehensive survey of the whole field of the relative powers of federal 
and state governments. 


* Perhaps Section 67b would now require amendment in view of Professor Keeffe’s statu- 
tory qualification in his proviso, 33 Corn. L.Q. 99 (1947). 


37 304 U.S. 64 (1938). See also Vanston Bondholders Protective Committee v. Green, 
329 U.S. 156, 162 (1946). 


16 Pet. (U.S.) 1 (1842). 9 304 U.S. 64 (1938). 
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NOTES 


NEW LIMITATIONS ON CHOICE OF FEDERAL FORUM 


The doctrine of forum non conveniens' is peculiar in modern law to common 
law countries. Civil law systems have no need for such a regulatory device, since 
venue of suits in personam is generally restricted in civil law jurisdictions to the 
defendant’s residence, or principal seat of business, or to the place where the 


* On this topic see, generally, Blair, The Doctrine of Forum Non Conveniens in Anglo- 
American Law, 29 Col. L. Rev. 1 (1929); Braucher, The Inconvenient Federal Forum, 60 Harv. 
L. Rev. 908 (1947); Dainow, The Inappropriate Forum, 29 Ill. L. Rev. 867 (1935); Foster, 
Place of Trial—Interstate Application of Interstate Methods of Adjustment, 44 Harv. L. 
Rev. 41 (1930); Foster, Place of Trial in Civil Actions, 43 Harv. L. Rev. 1217 (1930); Dodd, 
Jurisdiction in Personal Actions, 23 Ill. L. Rev. 427 (1929); see also Forum Non Conveniens, 
A New Federal Doctrine, 56 Yale L.J. 1234 (1947); 32 A.L.R. 6 (1924) (non-statutory tort 
cases); 87 A.L.R. 1425 (1933) (contract cases). 
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cause of action arose.’ On the other hand, the common law permits trial of ac- 
tions other than the small minority of local actions “wherever the defendant 
can be found,” regardless of the residence of the parties or of where the cause 
of action arose.’ 

It was early recognized‘ that under the common law “the open door may 
admit those who seek not simply justice, but perhaps justice blended with some 
harassment.”’> Lawsuits between foreigners are frequently attended by ele- 
ments such as absence of witnesses and records from the forum and the neces- 
sity of applying the law of another nation which render exercise of jurisdiction 
inexpedient and unjust.* Admiralty courts, therefore, have long been held to 
have the power to decline jurisdiction in controversies between aliens.’ The 
general practice is to dismiss such suits, particularly controversies involving the 
internal affairs of a ship, and to relegate the parties to their home forum, unless 
an emergency makes assumption of jurisdiction necessary to prevent a failure 
of justice; but jurisdiction will not be declined as readily if the aliens are of dif- 
ferent nationality and consequently have no common forum.’ 

Internal abuses may also result from liberal venue practice. In the United 
States, the large size of the country and the existence of diverse federal and 
state jurisdictions subject a “roaming” defendant (such as a multi-state cor- 
poration) to the possibility of suit in every jurisdiction in which the defendant 
can be “found.’’? Plaintiffs derive from this extensive choice of forum a tactical 

*See, for example, Codex Juris Canonici (1917) canons 1560-68; French Code of Civil 


Procedure arts. 2 and 3; German Code of Civil Procedure §§ 12-37; Italian Code of Civil 
Procedure (1940) arts. 18-30. 


3See Phillips v. Eyre, 40 L.J.Q.B. 28 (1870); Livingston v. Jefferson, 15 Fed. Cas. 660, 
No. 8,411 (C.C. Va., 1811); Scott, Fundamentals of Procedure in Actions at Law 2 (1922). 


4See Logan v. Bank of Scotland [1906] 1 K.B. 141; Collard v. Beach, 81 App. Div. 582, 
81 N.Y. Supp. 619 (1903); Great Western Ry. v. Miller, 19 Mich. 305 (1869); Gardner v. 
Thomas, 14 Johns. (N.Y.) 134 (1817). For background on the internal English practice, see 
Foster, Place of Trial—Interstate Application of Intrastate Methods of Adjustment, 44 
Harv. L. Rev. 41, 44 (1930). 


5 Gulf Oil Corp. v. Gilbert, 67 S. Ct. 839, 842 (1947). 


6 See Universal Adjustment Corp. v. Midland Bank, 281 Mass. 303, 184 N.E. 152 (1932); 
Heine v. N.Y. Life Ins. Co., 45 F. 2d 426 (D.C. Ore., 1930), aff’d so F. ad 382 (C.C.A. oth, 
1932); Société du Gaz de Paris v. Les Armateurs Francais, [1926] S.C. (H.L.) 13; Great West- 
ern Ry. v. Miller, 19 Mich. 305 (1869); Gardner v. Thomas, 14 Johns. (N.Y.) 134 (1817). 


7 See Charter Shipping Co. v. Bowring, Jones & Tidy, 281 U.S. 515, 518 (1930); The Belgen- 
land, 114 U.S. 355 (1885); The Maggie Hammond, 9 Wall. (U.S.) 435 (1869); Mason v. 
Ship Blaireau, 2 Cr. (U.S.) 240, 264 (1804) (dictum by Justice Marshall that an admiralty 
court might decline to exercise its jurisdiction over a salvage dispute between aliens). 

* See Canadian Malting Co. v. Paterson Steamship Ltd., 285 U.S. 413 (1932) and authori- 
ties cited note 4 supra; Robinson, Admiralty § 3 (1939); Coffey, Jurisdiction over Foreigners in 
Admiralty Courts, 13 Calif. L. Rev. (1925). For the rules in personal tort cases between 
master and seaman and in controversies over wages of seamen on foreign vessels, see 32 A.L.R 
56 (1924) and 87 A.L.R. 1425, 1444 (1933), respectively. 


* Under the general venue statute, Judicial Code § 51, 18 Stat. 470 (1875) as amended, 28 
U.S.C.A. § 112 (Supp., 1946), suit in federal diversity cases may be brought in the district of 
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advantage which may be reflected in a judgment or in an unwarranted settle- 
ment. At least three types of abuse have arisen from this advantage: the “strike” 
suit, interstate ambulance chasing, and the practice of “shopping”’ for the most 
sympathetic jury and the most lenient rules of procedure and evidence. As a 
corrective for these evils the common law has evolved the doctrine of forum non 
conveniens to prevent the maintenance of a suit in one court “‘when in fairness it 
should be tried in another.”™ The doctrine thus applies only if the parties can 
be relegated to another more convenient forum which can deal with their con- 
troversy more expeditiously.” 


Two recent decisions of the United States Supreme Court have, for the first 
time, endorsed general application by federal courts of the doctrine of forum 
non conveniens.” In Koster v. Lumbermens Mut. Casualty Co.,* a New York 
policyholder brought a derivative suit in a New York federal court to compel 
an accounting by the director-president of Lumbermens, who was an Illinois 
resident, and by an Illinois corporation controlled by him. The district court’s 
dismissal*4 of the suit upon the basis of the doctrine of forum non conveniens was 
affirmed by a five to four majority of the Supreme Court. The Court held that 
even when the forum is the plaintiff’s residence, a federal court, upon showing 
by a defendant that substantial inconvenience will result to him from defending 


either the plaintiff's or defendant’s residence. A corporation is amenable to suit and subject 
to the diversity jurisdiction of federal district courts under this provisicn wherever it has 
complied with a state statute requiring designation of an agent for service of process. Nierbo v. 
Bethlehem Shipbuilding Corp., 308 U.S. 165 (1939). 


1° See Williams v. Green Bay & W.R. Co., 326 U.S. 540, 555 (1946); Hallv. American Cone 
and Pretzel Co., 71 F. Supp. 266, 267 (Pa., 1947); Universal Adjustment Corp. v. Midland 
Bank, 281 Mass. 303, 313, 184 N.E. 152, 158 (1932). 


*t See Gulf Oil Corp. v. Gilbert, 67 S.Ct. 839, 842 (1947); Logan v. Bank of Scotland, [1906] 
1 K.B. 141, 150;cf. Murnan v. Wabash Ry. Co., 246 N.Y. 244, 158 N.E. 508 (1927) (reason- 
able for a resident of Connecticut in reduced circumstances to sue in New York rather than 
to go to Indiana, where defendant was incorporated, or Michigan, where the accident oc- 
curred); Williamson v. Palmer, 181 N.Y. Misc. 610, 43 N.Y.S. ad 532 (1943) and Ander- 
son v. Delaware L. & W.R. Co., 18 N.J. Misc. 153, 11 A. 2d 607 (1940) (jurisdiction retained 
because statute of limitations had barred suit elsewhere); Yucatan v. Argumendo,92 N.Y. 
Misc. 547, 157 N.Y. Supp. 219 (1915) (jurisdiction entertained, since defendant having fied 
Mexico, where the alleged delict occurred, plaintiff would otherwise be left remediless).But 
see Forum Non Conveniens, A New Federal Doctrine, 56 Yale L.J. 1234, 1237 (1947). 


™ Dicta in earlier Supreme Court decisions indicated that federal courts were bound to pro- 
ceed to judgment in every case to which their jurisdiction extended. See Chicot County v. 
Sherwood, 148 U.S. 529, 534 (1893); Hyde v. Stone, 20 How. (U.S.) 170, 175 (1857); Cohens v. 
Virginia, 6 Wheat. (U.S.) 264, 404 (1821) (no more right to decline jurisdiction than to usurp 
it—either would be treason). The dissent of Justices Black and Rutledge in Gulf Oil Corp. v. 
Gilbert, 67 S.Ct. 839 (1947) is based on this position, although it excludes federal equity juris- 
diction from the purview of the dogma because of the traditional discretionary character of 
equity courts. 

3 67 S.Ct. 828 (1947). 


464 F. Supp. 595 (N.Y., 1945). 
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in the forum, may decline to exercise its jurisdiction, if the plaintiff has ad- 
vanced no reason why the forum is convenient to him. 

In Gulf Oil Corporation v. Gilberts the plaintiff, a Virginia resident, brought 
an action, also in a New York federal court, against a Pennsylvania corporation 
doing business in New York and Virginia for damages arising from an alleged 
tort committed in Virginia. The district court’s dismissal of the action," ground- 
ed upon application of the New York state rule of forum non conveniens," was 
reversed by the same circuit court of appeals (one judge dissenting)"* which had 
affirmed dismissal of the suit in the Koster case."®? The majority of the circuit 
court of appeals was of opinion that the doctrine of forum non conveniens was 
not applicable in the federal courts to ordinary actions at law for damages. But 
the same five to four majority of the Supreme Court in turn reversed this deci- 
sion, holding that a federal court has “inherent” discretionary power to dismiss” 
an action at law, as well as in equity, pursuant to the doctrine. 

Although in 1941 Justice Frankfurter referred to the doctrine of forum 
non conveniens as a “manifestation of a civilized judicial system ... . firmly 
imbedded in our law,’”* the three dissents in these cases* are evidence that out- 
right recognition of a comprehensive forum non conveniens doctrine by the 
United States Supreme Court resulted only after a real struggle. Such disagree- 
ment, resulting as it does from divergent notions of policy, suggests that analysis 
of the workings of the doctrine may be appropriate. 


“Danger of injustice’ may be occasioned by two inconveniences to the court 
which must decide whether to entertain a foreign case! difficulty in obtaining 
all the necessary facts concerning the controversy, and lack of knowledge of the 
laws under which the case is to be decided.” The obstacles faced by a court in 


8 67 S.Ct. 839 (1947). 
* Gilbert v. Gulf Oil Corp., 62 F. Supp. 291 (N.Y., 1945). 


‘7 In both the Koster and Gilbert opinions, the Supreme Court expressly declined to decide 
the question whether Erie R. Co. v. Tompkins, 304 U.S. 64 (1938), requires federal courts to 
follow the forum non conveniens doctrine of the state courts. On this question see Weiss v. 
Routh, 149 F. 2d 193 (C.C.A. ad, 1945); Braucher, The Inconvenient Federal Forum, 60 
Harv. L. Rev. 908, 927 (1947); 14 Univ. Chi. L. Rev. 97 (1946), noting Gilbert v. Gulf Oil 
Corp., 153 F. 2d 883 (C.C.A. ad, 1946). 


"8 Gilbert v. Gulf Oil Corp., 153 F. 2d 883 (C.C.A. ad, 1946). 

9153 F. ad 888 (C.C.A. ad, 1946). 

*° Baltimore & Ohio R.R. v. Kepner, 314 U.S..44, 55-56 (1941) (dissenting opinion). 

+t Justice Jackson delivered the opinion of the Court in both cases. Separate dissenting 
opinions were written in the Koster case by Justices Black and Reed, joined, respectively, by 
Justices Rutledge and Burton. In the Gilbert case, Justice Black delivered a dissenting 
opinion joined by Justice Rutledge; Justices Reed and Burton also dissented, but did not 


set out the factual reasons for their dissent, on the ground that the Court's affirmance of the 
Koster case would control. 


* At least one writer has made a plea that we abandon our physical power theory of 
jurisdiction and adopt a more elastic theory jurisdiction would vest in the forum 
where the cause of action arose, on the ground that such a court would be in the best position 
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trying the facts of a foreign cause include inability to compel attendance of 
material witnesses and impossibility of view by the jury. Consequently juris- 
diction is most frequently refused over actions concerning personal torts,” 
where attendance of witnesses and viewing of premises by the jury are relatively 
more important than in any other type of litigation. In contract cases these 
factors are generally less important than in tort cases; accordingly, courts have 
refused to entertain foreign contract litigation less frequently than foreign tort 
litigation.*4 

The difficulty which a court faces in ascertaining and applying the law of a 
foreign controversy would seem to constitute a strong argument in favor of a 
rule permitting discretionary refusal of jurisdiction over foreign actions. But, al- 
though academic authorities** agree with Justice Jackson that “there is an 
appropriateness . . . . in having the trial of a diversity case in a forum that is 
at home with state law that must govern the case, rather than having a court of 
some other forum untangle problems in conflict of laws, and in law foreign to 
itself,”** the courts themselves seem reluctant to regard this consideration as 
valid.?? The current trend in the federal courts, illustrated by cases involving 


to make an intelligent decision as to the law and facts, since it is its law which is to be applied 
and since the facts in dispute occurred in that state and eye-witnesses probably resided there. 
“Viewing the question of jurisdiction from the standpoint of policy alone, power of enforce- 
ment may well be regarded as of less importance than ability to reach a correct conclusion 
as to the law and the facts. Once we admit that a court has jurisdiction, its judgment becomes 
res judicata for all purposes, however erroneous it may be. On the other hand, a judgment 
which cannot be locally enforced may be made the basis of proceedings somewhere else where 
enforcement is possible, provided only that our theories of jurisdiction are sufficiently elastic 
to treat the original judgment as valid.” Dodd, Jurisdiction in Personal Actions, 23 Ill. L. Rev. 
427, 441 (1929). 


23 32 A.L.R. 6, 70 (1924). The policy of New York courts to refuse jurisdiction in imported 
tort actions between non-residents has been held not to apply to other than purely personal 
torts. Wertheim v. Clergue, 53 App. Div. 122, 124, 65 NY. Supp 750, 753 (1900); approved 
in Collard v. Beach, 81 App. Div. 582, 81 N.Y. Supp. 619, 621 (1903); see also Ferguson v. 
Neilson, 58 Hun (N.Y.) 604, 11 N.Y. Supp. 524 (1890). 


487 A.L.R. 1425, 1426 (1933). 


%8 See Dodd, Jurisdiction in Personal Actions, 23 Ill. L. Rev. 427 (1929); Braucher, The In- 
convenient Federal Forum, 60 Harv. L. Rev. 908, 937 (1947). 


* Koster v. Lumbermens Mut. Casualty Co., 67 S.Ct. 828 (1947). 


27 See Mexican C.R. Co. v. Mitten, 13 Tex. Civ. App. 653, 36 S.W. 282 (1896), in which an 
intermediate Texas court, in holding that the laws of Mexico, not being proved, must be pre- 
sumed to be the same as those of Texas, declined to follow the supreme court of the state. The 
Supreme Court of Texas had earlier in the same year laid.down the general rule that jurisdic- 
tion should ordinarily be declined in cases involving torts committed in Mexico, even though 
brought by a Texas resident, for the reason, inter alia, that Mexican law was “so materially 
different” from Texas common law. Mexican Nat. R. Co. v. Jackson, 89 Tex. 107, 33 S.W. 
857 (1896). Compare the opinions in Arizona Commercial Mining Co. v. Iron Cap Copper Co., 
233 Mass. 522, 124 N.E. 281 (1919); 119 Me. 213, 110 Atl. 429 (1920); 236 Mass. 185, 128 
N.E. 4 (1920). 
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the internal affairs of foreign corporations,”* has been against discretionary dis- 
missal to serve the convenience of a court which must ascertain foreign state 
law.*? On the other hand, the majority opinions in the two cases here noted indi- 
cated that a federal court may consider relative administrative difficulties as 
one factor in determining upon dismissal or retention.*° In general, when diffi- 
culty of applying foreign law has been given as a reason for declining jurisdic- 
tion, other circumstances have been present which would justify dismissal]. 

The convenience of a forum to a defendant depends upon practical elements™ 
which determine whether trial of a case will be expeditious and inexpensive. 
These may include “‘the relative case of access to sources of proof; availability 
of compulsory process for attendance of unwilling, and cost of obtaining attend- 
ance of willing witnesses; possibility of view of premises, if view would be appro-, 
priate to the action ”3 In “internal affairs” cases** these factors are rele- 
vant in considering the extent of the interference with the current operations of 
a business that may be incurred by removal of records and witnesses to the fo- 
rum. Under the federal rule, as laid down in the Gilbert and Koster cases, the 
plaintiff’s choice of forum should not be disturbed unless there is a preponder- 
ance of considerations in favor of dismissal.34 

Opponents of the doctrine of forum non conveniens argue that application of 


*8 The foreign law aspect in such cases was a factor in state development of the rule of non- 
interference with internal affairs of a foreign corporation. See Kimball v. St. Louis & S.F. Ry. 
Co., 157 Mass. 7, 31 N.E. 697 (1892); Langfelder v. Universal Laboratories, 293 N.Y. 200, 
56 N.E. 2d 550 (1944); Simms v. Garrett, 114 W.Va. 19, 170 S.E. 423 (1933). 


» “The fact that the corporation law of another state is involved does not set the case apart 
for special treatment. The problem of ascertaining the corporation law may often be difficult. 
But this is not ground for a federal court to decline to exercise its jurisdiction to decide a case 
properly before it.” Williams v. Green Bay & W. R. Co., 326 U.S. 549, 553 (1946). Compare 
Rogers v. Guaranty Trust Co. of New York, 288 U.S. 123 (1933). 


3° Koster v. Lumbermens Mut. Casualty Co., 67 S.Ct. 828, 832 (1947); Gulf Oil Corp. v. 
Gilbert, 67 S.Ct. 839, 843 (1947). 


3 See Universal Adjustment Corp. v. Midland Bank, 281 Mass. 303, 184 N.E. 152 (1932); 
Heine v. N.Y. Life Ins. Co., 45 F. 2d 426 (D.C. Ore., 1930), aff’d 50 F. 2d 382 (C.C.A oth, 
1931); Mexican Nat. R. Co. v. Jackson, 89 Tex. 107, 33 S.W. 857 (1896). But see Rogers v. 
Guaranty Trust Co. of New York, 288 U.S. 123 (1933). 


# Gulf Oil Corporation v. Gilbert, 67 S.Ct. 839, 843 (1947). 


33 For general discussion of the doctrine of non-interference with internal affairs of a foreign 
corporation, see Ballantine, Private Corporations §§ 293, 294 (1927); The Development of 
the ‘Internal Affairs” Rule in the Federal Courts and Its Application under Erie v. Tompkins, 
46 Col. L. Rev. 413 (1946); Forum Non Conveniens and the “Internal Affairs” of a Foreign 
Corporation, 33 Col. L. Rev. 492 (1933); 18 A.L.R. 736 (1922), 89 A.L.R. 736 (1934), 155 
A.L.R. 1231 (1946). 


44 Gulf Oil Corporation v. Gilbert, 67 S.Ct. 839, 843 (1947); Koster v. Lumbermens Mut. 
Casualty Co., 67 S.Ct. 828, 831-32 (1947). In this respect the federal rule corresponds with 
the British rule that a mere balance of considerations is insufficient. See Société du Gaz de 
a“ Les Armateurs Francais, [1926] S.C. (H.L.) 13, 17; Logan v. Bank of Scotland, [1906] 
1 K.B. 141, 152. 
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the doctrine creates ‘uncertainty, confusion, and hardship,” since the only 
way to ascertain the appropriateness of a particular forum is to institute in it 
the suit in question.*s A plaintiff may thereby incur loss of time and money and 
run the risk that his claim will be barred by a statute of limitations. In answer 
it has been properly pointed out that “a plaintiff seeking speedy justice need 
only select a forum against which no reasonable objection could be raised.’’* 
Furthermore, the rule governing discretionary dismissal laid down in the Koster 
and Gilbert cases, requiring a preponderance of considerations in favor of dis- 
missal, would seem to be a sufficient safeguard against arbitrary rejection of a 
bona fide choice of forum. 

Nevertheless, an outcome like that in the Gilbert case, in which the plaintiff 
waited almost two years to learn that the trial court’s dismissal of his action 
was a proper exercise of discretion, is scarcely desirable.’’ A proposed revision 
of the Judicial Code, now pending in Congress,** furnishes a more efficient solu- 
tion of the problem with respect to federal diversity jurisdiction. The proposed 
legislation would grant United States district courts a discretionary power to 
transfer any civil action, ‘for the convenience of parties and witnesses, in the 
interest of justice,” to any other district or division in which it might have been 
brought.*® The committee report on this section states that it “was drafted in 
accordance with the doctrine of forum non conveniens.’’* Although similar 
transfer of actions among courts of different states according to the require- 
ments of trial convenience is presently impossible, a safeguard against delay 
and loss of remedy by operation of a statute of limitations is there also available. 


through use of dismissals conditioned upon waiver of the statute of limitations , 
or upon such other terms as seem equitable. 

Another strong argument against use of the doctrine of forum non conveniens 
applies only to stockholders’ derivative suits. Mr. Justice Black has pointed 
out that the possibility of having to travel across the country to the “‘conven- 
ient” forum might deter many stockholders from bringing such suits, with re- 
sulting encouragement of fraudulent or irresponsible corporate management.” 


35 Justice Black, dissenting in Gulf Oil Corporation v. Gilbert, 67 S.Ct. 839, 846-47 
(1947). 


%* Forum Non Conveniens, A New Federal Doctrine, 56 Yale L.J. 1234, 1237 (1947). 


37 See Gulf Oil Corporation v. Gilbert, 67 S.Ct. 839, 847 (1947) (dissenting opinion by 
Justice Black). 


38 H.R. 2055, 8oth Cong., 1st Sess. (1947); see Braucher, The Inconvenient Federal Forum, 
60 Harv. L. Rev. 908, 933 (1947); The Proposed Revision of the Federal Judicial Code, 60 
Harv. L. Rev. 424, 435 (1947). 


39 § 1404a, H.R. 2055, 8oth Cong. 1st Sess. (1947). 
4° See H.R. Rep. No. 2649, 79th Cong. 2d Sess., A 127 (1946). 


4* See Braucher, The Inconvenient Federal Forum, 60 Harv. L. Rev. 908, 931-32 (1947); 
Foster, Place of Trial—Interstate Application of Intrastate Methods of Adjustment, 44 Harv. 
L. Rev. 41, 49 (1931). 


4 Koster v. Lumbermens Mut. Casualty Co., 67 S.Ct. 828, 836 (1947) (dissenting opinion), 
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Though venue practice should be flexible enough so that the beneficial minatory 
effect’ of such suits will not be sacrificed, choice of inconvenient forums should 
not be permitted to the extent of facilitating “strike” suits.‘4 Courts must also 
be vigilant to prevent institution in remote jurisdictions of collusive suits which 
might foreclose legitimate stockholder grievances. The paramount considera 
tion, therefore, in determining the place of trial in derivative suits is not an 
venience to the individual stockholder bringing the suit, but convenience to the 
court in the performance of administrative duties involved in safeguarding the 
interests of the entire class whom the plaintiff assumes to represent.‘ 

Courts have also considered the interests of the citizens of the forum itself 
in deciding whether or not to entertain foreign cases. The New York courts, for 
example, were early flooded with foreign litigation, with the result that their 
present policy of declining foreign tort cases was evolved in order to protect the 
access of the state’s citizens to their own courts. Related to recognition of the 
interest of residents of a forum that the dockets of their own courts not be 
crowded with foreign litigation’ is the view that local taxpayers should not bear 
the expense**® of entertaining foreign litigation or the additional burden of jury 
service.‘ 

Cutting across these elements of inconvenience to courts, individual defend- 
ants, and the public which may accompany unrestricted exercise of jurisdiction 
in imported actions are broader considerations which only rarely appear in an 
opinion. The basic question is whether an “open-door” policy provides a satis- 
factory adjustment of the economic and social conflicts which cause such ac- 
tions to be brought. There is apparent in some of the decisions a “philosophy 
which assimilates a would-be litigant to a laborer or business-man entitled to 

43 See Brendle v. Smith, 46 F. Supp. 522, 525 (N.Y., 1942); Hornstein, Directors’ Expenses 


in Stockholders’ Suits, 43 Col. L. Rev. 301, 315 (1943); Hays, A Study in Trial Tactics: 
Derivative Stockholders’ Suits, 43 Col. L. Rev. 275, 277 (1943). 


44 Abuse of the stockholder derivative suit, in the form of piratical suits for the personal 
enrichment of professional litigants, have been frequent, and no adequate remedy has yet 
been devised against them. Ballantine, Corporations § 149 (rev. ed., 1946); see Extortionate 
Corporate Litigation: The Strike Suit, 34 Col. L. Rev. 1308, n. 1 (1934). 


48 See Koster v. Lumbermens Mut. Casualty Co., 67 S.Ct. 828, 832 (1947). + 


4 See Collard v. Beach, 81 App. Div. 582, 81 N.Y. Supp. 619, 621 (1903); Hoes v. New 
York, N.H. & H.R.R. Co., 173°N.Y. 435, 441, 66 N.E. 118, 120 (1903); Ferguson v. Neilson, 
58 Hun (N.Y.) 604, 11 N.Y. Supp. 524 (1890). 


47 See Universal Adjustment Corp. v. Midland Bank, 281 Mass. 303, 318, 184 N.E. 152, 
160 (1932); Heine v. N.Y. Life Ins. Co., 45 F. 2d 426, 427 (D.C. Ore., 1930), aff'd so F. ad 
382 (C.C.A. oth, 1931); Stone, J., dissenting in Boright v. Chicago, RL, & P.R. Co., 180 
Minn. 52, 69, 230 N.W. 457, 464 (1930); Disconto Gesellschaft v.Umbreit, 127 Wis. 651, 662, 
106 N.W. 821, 823-24 (1906), aff'd 208 U.S. 570 (1908). 


4* See Douglas v. New York, N.H. & H.R. Co., 279 U.S. 379, 387 (1929); Loftus v. Penn. 


R. Co., 107 Ohio St. 352, 369, 140 N.E. 94, 99 (1923); Atchison, T., & S.F. R. Co. v. Weeks, 
254 Fed. 513, 518 (C.C.A. sth, 1918). 


4 See Gulf Oil Corp. v. Gilbert, 67 S.Ct. 839, 843 (1947). 
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a free opportunity to try his luck in whatever state he chooses.”5° This may be 
due to solicitude of courts for a workman or other layman thought to be at a 
disadvantage compared with a large and legally informed corporation.* 

However, distribution of any money award is at least a three-way affair: from 
the defendant to the plaintiff and his attorney. The notorious Minnesota situa- 
tion strikingly demonstrated that too liberal venue practice can stimulate 
highly profitable personal injury rackets, with interstate ambulance chasing 
and high contingent fees.5* The difference, therefore, between what the defend- 
ant pays out and what the plaintiff finally pockets may represent an excessive 

5° Foster, Place of Trial—Interstate Application of Intrastate Methods of Adjustment, 44 
Harv. L. Rev. 41, 60 (1930), commenting on Boright v. Chicago, R.I., & P.R. Co., 180 Minn. 
52, 230 N.W. 457 (1930). 

5* Compare Justice Jackson, concurring in Miles v. Illinois Cent. R. Co., 315 U.S. 698, 
706-8 (1942), construing legislative intent as to the special venue provision of the Federal 
Employers Liability Act § 6, 35 Stat. 66 (1908), 45 U.S.C.A. § 56 (1943). 

Language similar to that of § 6 of the FELA is used in the Taft-Hartley Act § 301, H.R. 
3020, 80th Cong. rst Sess. (Pub. L. No. 101, 1947) with respect to venue of action by employers 
against unions. Query: Will the courts be as ready to make an interpretation of the special 


venue language of the Taft-Hartley Act equally as liberal to plaintiff corporations as that 
accorded plaintiff workers under the FELA? 


® Statistics on extra-state causes of action against railroad companies during the heyday 
of the Minnesota personal injury racket are shocking. In the appended note to Davis v. Farm- 
ers Co-operative Co., 262 U.S. 312 (1923), the United States Supreme Court took judicial 
notice of the Minnesota situation by citing a message of the governor to the state legislature 
in 1923 to the effect that there were pending in 67 of the 87 counties of the state 1,028 personal 
injury suits, in which non-resident plaintiffs claimed damages aggregating nearly $26,000,000 
against foreign railroads operating no line in Minnesota. See also 15 Minn. L. Rev. 83, 94 n. 44 


(1930), where it is said: “The record in the district court of Winona county in the case of 
Carnes v. Chicago G.W. R.R., Sup. Ct. Docket No. 27743, contains a list of 133 cases brought 
during 1927 and 1928 against one railroad company on causes of action arising outside of the 
State, claiming a total sum of $4,106,154. The record in the Boright case [180 Minn. 52, 230 
N.W. 457 (1930)] contained an affidavit by the attorney for the defendant railway in which he 
stated that during the past 2 years, more than seven-eighths of the personal injury cases 
brought (against railway companies?) within the state of Minnesota were based on causes of 
action arising outside the state.” 

Currently, Chicago appears to be a favored forum for trial of migratory suits. Cf. Atchison, 
T., & S.F. R. Co. v. Andrews, note 53 infra; Baltimore & Ohio R. Co. v. Halchak, 71 F. 
Supp. 224 (Pa., 1947) (refusal to enjoin exportation of a suit to Chicago despite plaintiff's 
admission that his sole purpose for such exportation was the possibility of obtaining higher 
damages). For indications of the popularity of Los Angeles County, California, see allegations 
of plaintiff in Union Pac. R. Co. v. Utterback, 173 Ore. 572, 146 P. 2d 76, 79 (1944) (injunc- 
tion against transportation of cases to California denied). 


53 For a description of the high-pressure methods and high-powered organizations main- 
tained by a legal firm in Minnesota specializing in piratical litigation, including advances 
to plaintiffs pending determination of their suits, slush funds, entertainment funds, and the 
maintenance of a corps of expert witnesses, see Chicago, M., St.P. & P.R. Co. v. Wolf, 199 
Wis. 278, 282, 226 N.W. 297, 298 (1929) (injunction against exportation by plaintiff of his 
personal injury action to Minnesota refused, since plaintiff had not participated in the tactics 
of his Minnesota attorney). For an account of similar methods followed by a Chicago firm, in- 
cluding, in addition, the paid cooperation of railroad employees, see Atchison, T., & S.F. R. 
Co. v. Andrews, Gen. No. 46S-4586, Superior Ct. of Cook County, Illinois (1947) (Chicago 
attorney restrained from prosecuting 92 pending imported personal injury suits against the 
Santa Fe Railroad). 
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cost for the “privilege” or “right’’s4 extended theoretically for the plaintiff's 
benefit. Plaintiffs who are at a disadvantage compared with corporate defend- 
ants will likely be at a disadvantage as well in dealing with crafty lawyers. So- 
ciety confers no advantage upon such plaintiffs if it puts them at the mercy of 
racketeers who may fleece them and perhaps even expose them to liability as 
co-conspirators. 

The question of who ultimately must pay the cost of the supposed “‘benefit”’ 
conferred upon a ‘‘perambulating” plaintiff must also be considered. The notion 
that a widow can harass a railroad company® may seem absurd; but the cost 
of bringing testimony, especially that of employees needed elsewhere, and other 
evidence to a remote forum may be heavy. Since “‘shopping’’ actions do gen- 
erally involve business organizations, the cost of defending or of settling them, 
with all other costs of doing business, will likely be passed on to the consumer 
in higher prices or by marketing of inferior goods and services. The prejudice to 
the public interest occasioned by such suits is more apparent, and has received 
wider judicial recognition, in actions against common carriers than against 
units of other industries, perhaps because of the quasi-public nature of the rail- 
road industry.57 It is evident, however, that other corporations doing consider- 


54 The question of a “right to shop” has presented both constitutional and statutory issues. 
Prior to the decision in Douglas v. New York, N.H., & H.R.R. Co., 279 U.S. 377 (1929), it 
had been held in a number of cases that the constitutional guaranty of equal privileges and 
immunities for citizens in the several states operated as a limitation upon the discretionary 
power of a court to refuse to entertain foreign causes of action involving citizens and residents 
of other states. Davis v. Minneapolis, St.P. & S. Ste. M.R. Co., 134 Minn. 455, 159 N.W. 
1084 (1916); Eingartner v. Ill. Steel Co., 94 Wis. 70, 68 N.W. 664 (1896); Corfrode v. Gartner, 
79 Mich. 332, 44 N.W. 623 (1890); Barrell v. Benjamin, 15 Mass. 354 (1819); 32 A.L.R. 6, 
12 (1924). 

While provisions of the federal general venue statute have been regarded as matters of 
privilege subject to waiver, Nierbo v. Bethlehem Shipbuilding Corp., 308 U.S. 165 (1939), and 
to discretionary denial, Gulf Oil Corp. v. Gilbert, 67 S.Ct. 839, 842 (1947), the special venue 
provision of the Federal Employers Liability Act, which provides that actions may be brought, 
inter alia, wherever the defendant is doing business, have been regarded as matters of right, 
which “cannot be frustrated for reasons of convenience or expense.”’ Baltimore & Ohio R. Co. 
v. Kepner, 314 U.S. 44, 54; cf. Gulf Oil Corp. v. Gilbert, 67 S.Ct. 839, 841 (1947). A court 
having jurisdiction of a FELA suit cannot decline to exercise it on the ground that another 
forum would be more convenient. Leet v. Union P.R. Co., 25 Cal. 2d 605, 155 P. 2d 42 (1944), 
cert. den. 325 U.S. 866 (1945). But cf. Douglas v. New York, N.H. & H.R. Co., 279 U.S. 377 
(1929). Two items of pending legislation suggest possible Congressional disapproval of this 
judicial construction of the FELA venue provision. H.R. 1639, 80th Cong., 2d Sess. (1947), 
would restrict choice of forum under the FELA to the forum where an accident occurred or 
where the injured employee resided at the time of the injury, unless the defendant could not 
be served in either of these localities. In addition, the committee report on Section 14042 of 
the proposed revision of the Judicial.Code, supra notes 38-40, providing for discretionary 
transfer of diversity cases on the basis of trial convenience, cites the Kepner case as an ex- 
ample of the need for such a procedural reform. 

55 See Atchison T. & S.F. R. Co. v. Andrews, Gen. No. 46S~-4586, Superior Court of Cook 
County, Illinois at 8 (1947). 

% Compare Justice Jackson, concurring in Miles v. Illinois Central R. Co., 315 U.S. 698, 
706 (1942). 

57 See cases developing a principle related to forum non conveniens by the application of 
the commerce clause of the federal constitution to vexatious suits against carriers. “The 
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able interstate or international business are subject to similar risks.5* The pub- 
lic, which is interested in the avoidance of unnecessary industrial costs, will be 
benefited if plaintiffs injured by corporations seek their compensation without 
resorting to legal harassment. 

It appears, therefore, that our law has developed a practice weighted in favor 
of parties who have claims against business organizations. This practice, which 
developed before many of the needs it is now called upon to satisfy arose, is 
today justified as a necessary balance to the economic and legal inferiority of 
those with such claims. But economic loss often ensues, while full benefit is not 
guaranteed to those supposedly favored. Forum non conveniens is a device used 
to stem the economic loss and to satisfy notions of fair play. Perhaps the under- 
lying social conflicts which induce the bringing of much harassing litigation 
could in some cases be more justly resolved by legislation concerning industrial 
accidents, possibly in the form of wider workmen’s compensation coverage,’ 
and by legislation regulating prosecution of derivative suits. Whether or not 
such laws are enacted, the legal system surely is not required to do more than 
afford an injured plaintiff a convenient, effective remedy, which would not in- 
clude the right to exploit his cause of action by an arbitrary choice of forum, to 
the detriment of the defendant and the public interest. 


orderly, effective administration of justice does not require that a foreign carrier should 
submit to a suit in a state in which the cause of action did not arise, in which the transaction 
giving rise to it was not entered upon, in which the carrier neither owns nor operates a railroad, 
and in which the plaintiff does not reside.” Justice Brandeis in Davis v. Farmers Co-operative 
Co., 262 U.S. 312, 317 (1923); Atchison T. & S.F.R. Co. v. Wells, 265 U.S. 101 (1924); Michi- 
gan Central R. Co. v. Mix, 278 U.S. 492 (1929); Denver & Rio Grande W. R. Co. and Atchison 
T. & S.F. R. Co. v. Terte, 284 U.S. 284 (1932). The rule that such suits would not be per- 
mitted, as placing an unreasonable burden on interstate commerce, has been limited by Hoff- 
man v. Foraker, 274 U.S. 21 (1927) and International Milling Co. v. Columbia Transportation 
Co., 292 U.S. 511 (1934), to cases in which imported suits are brought in states where the de- 
fendant railroads’ operations are inconsequential, i.e., where they run no lines and do no 
more than maintain facilities for the solicitation of business. Possible adverse effect on foreign 
commerce with Mexico, which might result from an unrestricted assumption of jurisdiction 
of Mexican railroad accident cases, was emphasized in Mexican Nat. R. Co. v. Jackson, 89 
Tex. 107, 33 S.W. 857 (1896). 

During the first World War the Director General of Railroads issued General Orders 18 
and 18a restricting venue of actions against carriers to the county or district where the cause 
of action arose or where the plaintiff resided at the time the injury occurred. In Davis v. Farm- 
ers Co-operative Co., 262 U.S. 312, 316 (1923), Justice Brandeis pointed out that the facts 
justifying these war-time orders were applicable in peacetime as well as during the war. But 
cf. Sacco v. B. & O.R. Co., 56 F. Supp. 959 (N.Y., 1944); Leet v. Union Pac. R. Co., 25 Cal. 
ad 605, 155 P. 2d 42 (1944), cert. den. 325 U.S. 866 (1945) (in the absence of an executive 
order by the president or of congressional action, prejudice to the war effort from prosecution of 
migratory actions did not authorize a court to refuse jurisdiction of suits arising under the 
FELA). 

s* Cf. Gulf Oil Corp. v. Gilbert, 67 S.Ct. 839, 843 (1947); Universal Adjustment Corp. v. 
Midland Bank, 281 Mass. 303, 184 N.E. 152 (1932); Heine v. N.Y. Life Ins. Co., 45 F. 2d 426 
(D.C. Ore., 1930), aff’d 50 F. 2d 382 (C.C.A. oth, 1931); O’Brien v. So. Bell Tel. & Tel. Co., 
292 Fed. 379 (D.C. Ala., 1923); Logan v. Bank of Scotland, [1906] 1 K.B. 141. 

8° Compare Justice Jackson, concurring in Miles v. Illinois Cent.“R. Co., 315 U.S. 698, 
707 (1942). 


~ 


t 
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APPROVAL OF PURCHASE PRICE IN SALE OF AIRLINE 
PROPERTIES UNDER THE CIVIL AERONAUTICS ACT 


The Civil Aeronautics Board, in a recent decision approving the sale of an 
airlines route by one air carrier to another, has reaffirmed a policy which may 
have important effects on the future of economic airline regulation." Western 
Air Lines, a carrier operating primarily in the region west of the Rocky Moun- 
tains, had in recent years extended its activities eastward by the establishment 
of a route from Los Angeles to Denver and the acquisition of control of a sub- 
sidiary operating as far east as Minneapolis and St. Paul. The Denver-Los 
Angeles route proved profitable to Western in 1946 but, early in 1947, the com- 
pany found itself in serious financial difficulties in its other operations and it de- 
termined to abandon its transcontinental ambitions. The prospect of future 
profitable operation of the Denver-Los Angeles route by Western being extreme- 
ly poor,? it was decided that the route should be sold. In March, 1947 an agree- 
ment was negotiated by which Western was to transfer its certificate of public 
convenience and necessity for the route to United Air Lines, along with the 
planes and other physical properties used by Western on the route. The pur- 
chase price agreed upon was $3,750,000, although the equipment and other 
tangible items involved were valued at slightly over $2,000,000. As required by 
statute, the agreement was submitted to the Civil Aeronautics Board for ap- 
proval. 

The five members of the Board all agreed that it was in the public interest 
that Western be allowed to abandon its Denver-Los Angeles route and that the 
route be transferred to United, into whose system it logically fitted. The Board 
also agreed that, for rate-making purposes, the route could be valued at no more 
than the fair value of the physical equipment used in its operation. The Board 
split, four members to one, however, on whether United should be allowed to 
pay the excess of some $1,750,000 over the value of the equipment. 

The majority voted to approve the purchase price. They asserted that the 
value put on the route was the result of arms-length bargaining, and that the 
Board could not realistically overlook the fact that the route might be worth 
more to United than the allowable rate base investment figure. To make sure 
that only the value of the equipment would ever be used for rate-making pur- 
poses, United was ordered to charge the amount exceeding the fair value of the 


* Western-United, Acquisition of Air Carrier Property, C.A.B. Docket No. 2839 (Aug., 
1947). 


* A substantial portion of Western’s traffic on the route was derived from United Air Lines’ 
lack of an entry into Los Angeles. United’s passengers from east of Denver who wished to go 
to Los Angeles had to transfer to Western at Denver. It became clear early in 1947, however, 
that the Board would probably permit direct access to Los Angeles by United, in which case 
Western would be thrown back on the route’s local traffic, which was not large enough to 
sustain profitable operations. Just prior to commencing hearings on the instant case the Board 
did, in fact, give United permission to fly to Los Angeles direct. Transcontinental & Western 
Air, Consolidation of Routes, C.A.B. Docket No. 2142 (May, 1947). 
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properties to its surplus account so that the stockholders would immediately be 
assessed for it.3 

Chairman Landis, dissenting, doubted that any strong resolutions or ac- 
counting techniques could prevent the excessive price from eventually burden- 
ing the public. He pointed out that the payment by United for intangibles was 
nothing more than a capitalization of expected future earnings in excess of a 
fair return on the rate base and he asserted that for the Board to recognize such 
a value would be a betrayal of its responsibilities to the public. 


I 

The Civil Aeronautics Board has, since its inception in 1938, been concerned 
with a dynamic and growing industry whose ultimate place in the economy can- 
not yet be foreseen. This atmosphere of uncertainty and growth has dominated 
the problems coming before the Board, most of which have dealt with airline ex- 
pansion and development; it perhaps also explains the relative lack of concern 
and understanding shown by the majority of the Board in the Western-United 
case for the problem which must eventually be faced when the airlines reach a 
level of stability, namely, the minimization of the cost of air transportation to 
the public. 

The Civil Aeronautics Act,‘ under which the Board operates, was passed at a 
time when the airlines were going through a period of severe depression,’ due 
primarily to their inability to conduct profitable passenger-carrying operations, 
and to the lack of a workable arrangement with the government for the trans- 
portation of mail.* The statute placed the industry under the control of the regu- 
latory agency, which was given the power to set rates,’ to issue route certifi- 
cates,* to require uniform accounting procedures,’ and to approve or disapprove 
of mergers and combinations.’ In return, the airlines were assured a measure of 
stability in the then-existing route pattern. Most important, the agency was 
directed, through the disbursement of varying mail-carrying rates, to insure that 
well-managed and essential airlines received revenues adequate for the develop- 
ment and continuation of efficient operations." This authority to grant sub- 

3 Shortly after the decision in this case the Board issued a supplementary order requiring 
United to charge the excess in the price to “Other Intangible Assets,” since United’s surplus 


account was no longer large enough to absorb the amount. C.A.B. Order No. E-786 (Sept., 
1947). 


452 Stat. 977 (1938), 49 U.S.C.A. § 401 (Supp., 1946). 

SIt was estimated in 1937 that of some $120,000,000 invested in the airlines, more than 
$60,000,000 had been lost. Hearings before the House Committee on Interstate and Foreign 
Commerce on H.R. 9738, March 1937, at 2098. 

* See The Economic Regulation of Air Transport, 5 Univ. Chi. L. Rev. 471 (1938). 

7 49 U.S.C.A. §§ 483, 484, 486 (Supp., 1946). 

® Ibid., at § 481. 9 Tbid., at § 487. 1° Thid., at § 488. 

™ “Tn fixing and determining fair and reasonable rates of compensation (for transportation 
of mail], the Board, considering the conditions peculiar to transportation by aircraft and to the 
particular air carrier or class of air carriers, may fix different rates for different air carriers 
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sidies, carrying with it the responsibility for the growth of the nation’s air 
transportation system, has dominated the Board’s thinking even up to the 
present time, when most of the important domestic air carriers no longer need 
and are not receiving direct financial aid. 

The important decisions made by the Board in its early years are those in 
which it established subsidy mail rates for the airlines. Rates were set for each 
carrier to provide revenue which would fill the gap between the income from 
passenger and freight operations and necessary operating expenses, and also to 
afford some margin of profit.** The Board did not then and has not since de- 
veloped any definite criteria for the determination of how much profit an air- 
line should be allowed. It has at times used a rate of return standard based on 
a rate base of the original cost less depreciation of physical equipment plus a 
provision for working capital,’4 and presumably that system will be used in the 
future should close control of profits be attempted. Since the early years of 
World War II, however, the rate of return problem has been largely academic, 
since the Board has exercised almost no control over profits. The major carriers 
have long since become self-sufficient on the basis of their passenger operations 
and the Board has established for them “service’’ mail rates designed only to 
cover their mail-carrying costs. At the same time the Board has made no at- 


In determining the rate in each case, the Board shall take into consideration, among other 
factors . ... the need for each such carrier for compensation for the transportation of mail 
sufficient to insure the performance of such service, and, together with all other revenue of the 
air carrier, to enable such air carrier under honest, economical, and efficient management, to 
maintain and continue the development of air transportation to the extent and of the char- 
acter and quality required for the commerce of the United States, the Postal Service, and the 
national defense.” Ibid., at § 486(b). 

12 There has been some disagreement over the definition of “subsidy” in relation to air mail 
payments. Spencer, Air Mail Payment and the Government 303-12 (1941). Airline manage- 
ment has argued that a subsidy exists only when mail payments to the carriers exceed the air 
mail revenues of the Post Office Department. A more accurate description would seem to be 
that there is a subsidy whenever payments to the carriers exceed their mail-carrying costs 
plus a reasonable profit on the operation. See Federal Coordinator of Transportation, I Public 
Aids to Transportation 130 (1940). A constant indirect subsidy is also provided through 
government maintenance of airways and air navigation facilities. 

*3 See cases listed in Spencer, op. cit. supra note 12, at 255; see also Burt and Highsaw, 
Regulation of Rates in Air Transportation, 7 La. L. Rev. 1, 378 (1946). 

"4 The Board has avoided the use of a standardized rate of return and instead has made 
such rates variable, as an incentive to efficient management. Colonial Airlines, Mail Rates, 
4.C.A.B. 71 (1942); American Airlines, Mail Rates, 3 C.A.B. 323 (1942). Only during the war 
years, when expansion of facilities was restricted and the Board assumed that all carriers 
were devoting themselves to the war effort, were similar rates of return set for all carriers. 
Northeast Airlines, Mail Rates, 4 C.A.B. 181, 189 (1943); Pan American-Grace Airways, Mail 
Rates, 3 C.A.B. 550, 589 (1942). 

*s Eastern Air Lines, Mail Rates, 3 C.A.B. 733 (1942); American Airlines, Mail Rates, 
3 C.A.B. 770 (1942); United Air Lines, Mail Rates, 4 C.A.B. 128 (1943); Transcontinental & 
Western Air, Mail Rates, 4 C.A.B. 139 (1943). It is indicative of the Board’s general approach 
that even in these cases a mail rate was set which allowed a generous margin over mail- 
carrying costs as a profit on the operation and as a reserve against future contingencies. See 
the dissenting opinions of Member Branch in all four cases above, where he points out that 
the rate set amounts to the giving of a subsidy to carriers which do not need it. 





346 THE UNIVERSITY OF CHICAGO LAW REVIEW 


tempt to regulate passenger rates but has left them to the forces of competition,” 
presumably because the continued uncertainty and unpredictability of the in- 
dustry would make close control impractical and inadvisable. Under this liberal 
regulatory policy it has at times been possible for the major carriers to make 
profits considerably in excess of the fair return which the Board might allow if 
it were exercising strict regulation of profits. 

Under Sections 401, 408, and 412 of the Act, the Board is given the authority 
to approve or disapprove of transfers of property or certificates between air- 
lines, approval to depend on the vague standard of the “‘public interest.””"” The 
first important acquisition case to come before the Board arose in 1940, when 
Marquette Airlines proposed to sell all its equipment and certificates to T.W.A. 
The equipment to be transferred was valued at only $30,000, but the purchase 
price was to be $470,000. The Board at first refused to approve the agreement, 
pointing out that almost the entire price was being paid for operating rights, 
‘and that since certificates were matters of free public grant they should not be 
treated as “‘speculative securities.’"* Soon after this decision the parties re- 
applied for approval of the same agreement, with the consideration reduced to 
$313,000. Although the change had obviously not eliminated the defects con- 
demned in its first decision, the Board reversed itself and approved the sale.’ 
The Board’s position now was that airline operating rights have an exchange 
value which it could not ignore; that, although the prices paid for such intangi- 
bles would have no bearing on a carrier’s investment rate base, the Board still 
would approve the transaction. After the second Marquette decision the Board 
did not have to face squarely the problem of certificate transfers until the West- 
ern-United agreement came up for approval.”° 


II 


The critical question posed by the Western-United transaction was whether 
an airline route can be sold by one carrier to another at a price in excess of the 
allowable investment rate base without an added burden eventually being 
passed on to the public. If the buying carrier were allowed to include the full 
amount of the purchase price in its rate base the effect on the public would be 
clear; the majority of the Board, however, emphatically stated that it would 

6 Burt and Highsaw, op. cit. supra note 13, at 7. 

*7 49 U.S.C.A. §§ 481(i), 488(a)(2), 492(b) (Supp., 1946). 

*8 Acquisition of Marquette by T.W.A., 2 C.A.B. 1 (1940). 

9 Acquisition of Marquette by T.W.A., Supplemental Opinion, 2 C.A.B. 409 (1940). 

2° The Board disapproved two proposed transactions which appeared to be unwise ventures 
on the part of the purchasing carriers. National-Caribbean-Atlantic Control Case, 6 C.A.B. 
ers (1946); Braniff Airways, Acquisition of Aerovias Braniff, 6 C.A.B. 947 (1946). In others, 

the purchase price seemed to bear a reasonable relation to the value of the physical property. 
Wien Alaska Airlines, Acquisition of Mirow Air Service, 3 C.A.B. 207 (1941); Western Air 
Lines, Acquisition of Inland Air Lines, 4 C.A.B. 654 (1944); Acquisition of Mayflower Air 


lines by Northeast Airlines, 6 C.A.B. 139 (1944); Acquisition of Ferguson Airways by Wien 
Alaska Airlines, C.A.B. Docket No. 2228 (Jan., 1947). 
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never allow the rate base to be enlarged by reason of the price paid. The public 
can be impressed with an added burden, however, even though the rate base 
figure remains inviolate. If, because of the excess expenditure, the Board is 
forced in its regulation to allow the buying carrier a higher rate of return than it 
otherwise would; or must dispense subsidies in periods of losses sooner than 
otherwise, the effect on the public will be comparable to that which would have 
arisen from an immediate enlargement of the rate base. 

The public is at present paying the passenger rates on the Denver-Los An- 
geles route which have provided high profits for Western and on which United 
is depending for high profits in the future. If such profits continue, United, be- 
sides receiving a fair return on the $2,000,000 invested, may in time recover the 
full amount of $1,750,000 which it has paid out for operating rights. At that 
moment it will stand in the same position as if it had just been given the certifi- 
cate at no cost. The only effect of the transaction will have been that the excess 
profits for the first period of United’s operation will have gone to Western by 
inclusion in the purchase price. It might in that situation be said that the public 
had received no added burden by reason of the payment of the excessive price; 
the determination of the majority of the Board to protect the rate base figure, 
however, will not have contributed to that result. The public will have been 
spared an added burden only because the Board has allowed the present burden 
of high passenger rates to continue long enough for United to recover its invest- 
ment in operating rights. 

The principal difficulty in the majority’s position lies in the possibility that 
United will not make the high profits anticipated and will find itself in the posi- 
tion of having invested $3,750,000 in a route that will provide a return adequate 
only for an investment of $2,000,000. If a general decline in airiine traffic should 
thus diminish the carrier’s profits, it seems impossible that the Board could iso- 
late the public from the results of United’s having wasted $1,750,000 of its as- 
sets. With its surplus depleted, United’s position in seeking capital would be 
weakened and it would need extra revenue with which to attract investors. 
Moreover, having wasted part of its reserve, United would be less able to absorb 
temporary operating losses and would have to come to the Board for subsidies 
sooner than it otherwise would. In neither situation could the Board, charged as 
it is with the well-being of the airlines, refuse to allow United the subsidy rev- 
enues required to continue efficient operations. The Board might be able to re- 
tain a superficial appearance of consistency by affording the required relief 
without a specific increase of the rate base. The allowance of a higher rate of 
return, however, would have the same burdensome effect on the public. Similar 
results will follow if, before United has recovered its excess investment in the 
route, the Board adopts a policy of close rate control. The Board would have to 
allow a higher rate of return than that which would have been considered ade- 
quate if United had not spent the extra $1,750,000. No matter how it is handled 
the public will pay the bill. 
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The effect of the Board’s ruling, in short, is to guarantee the continuation of 
the burden now borne by the public which is contributing to the high profits 
made on the Denver-Los Angeles route. That guarantee covers not only the 
possibility of a decline in passenger revenues but it will be equally effective 
against efforts by the Board itself to restrict profits to a fair return on the value 
of the physical property. 

The fact is, of course, that airline prospects for business are good, and the 
Board has given no indication of plans to establish effective rate control in the 
near future. It may well be that in this particular situation United’s investment 
in operating rights is safe. In an industry as unpredictable as air transportation, 
however, it is unwise for the regulatory agency to count on a carrier’s continued 
prosperity.” It is likewise unwise for an agency to permit a transaction which 
may tie its own hands should it attempt to limit the cost of airlines service to 
the public. The Board in the Western-United case had an excellent opportunity 
to establish a well-defined policy forbidding the capitalization of future exces- 
sive earnings and thus guard against an inflation in airlines investment. 

The majority of the Board pointed out that there are precedents in the deci- 
sions of other regulatory agencies which seem to support its treatment of the 
Western-United transaction. The Interstate Commerce Commission has per- 
mitted the transfer of motor carrier routes at prices above the value of the tangi- 
ble property involved, and has required that the excess portion of the price be 
charged against surplus or be amortized against income over a period of years.” 
The Federal Power Commission has permitted the sale of power properties with 


similar accounting requirements.”? The motor carrier and power industries, how- 
ever, present problems which are radically different from those of the airlines, 
Neither the Federal Power Commission nor the Interstate Commerce Commis- 
sion is charged with the encouragement and development through subsidization 
of the industries they regulate. The Federal Power Commission does not guar- 
antee a minimum rate of return and it can enforce its rate base without regard 
for the actions of the individual companies.’ In the highly competitive motor 


21On Nov. 24, 1947, United Air Lines filed a petition with the Board requesting an in- 
crease in mail compensation from the old rate of $.45 a ton mile to $2.26 a ton mile for 1947 
(retroactive) and $1.25 for 1948. Besides citing increases in its operating costs, United referred 
to current losses caused by the suspension of DC-6 service and argued that air carriers should 
be “‘provided” with an adequate return on their invested capital. Chicago Daily Tribune, 
p. 37, col. 7 (Nov. 25, 1947). 

* Skeel—Purchase—Jess Kuhns and Grays Harbor Lines, 40 M.C.C. 318 (1945); Mason & 
Dixon Lines—Purchase—Goggins and Cox, 36 M.C.C. 475 (1941); Buckingham Transporta- 
tion Co.—Purchase—Casey, 25 M.C.C. 667 (1939). 


*3 Virginia Electric & Power Co., 4 F.P.C. 51 (1944); Empire District Electric Co., 
4 F.P.C. 665 (1944). 


*4 See the cases in which the Commission has compelled power companies to eliminate 
items from their capital accounts which represent values previously placed on properties above 
their original cost. California Oregon Power Co. v. Federal Power Commission, 150 F. 2d 25 
(C.C.A. oth, 1945); Pacific Power & Light Co. v. Federal Power Commission, 141 F. ad 602 
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carrier industry, on the other hand, the issue in the principal rate cases has 
been that of low rates rather than high rates which burden the public.** The 
wording of the motor carrier decisions, moreover, indicates that the Interstate 
Commerce Commission’s accounting requirements in acquisitions are designed 
not to protect a rate base, but merely as a general precaution against an un- 
healthy inflation of book values by the writing in of speculative intangible as- 
sets.?¢ 

The facts of the Western-United situation make possible an argument which 
may have some appeal for those who wish to leave the airlines completely free 
to trade routes among themselves. Western Air Lines is a “‘need”’ carrier receiv- 
ing subsidy mail payments from the Board. It might be argued that any burden 
placed on the public by United’s payment of the excessive purchase price will 
be balanced by an equal benefit to the public through Western’s receiving extra 
revenue which otherwise would have to be provided through subsidies. Although 
such a balance might work out, it would be impossible to measure; certainly the 
Board could not rely on it. In the Western-United situation it would amount to 
a tax on the users of the Denver-Los Angeles route in favor of the rest of the 
public which contributes to the subsidies going to Western. In many cases the 
extra money might add little to the position of a prosperous selling carrier while 
its payment might be very injurious to the buyer. Nor could there be a balance 
when the selling carrier is disposing of all of its assets, as in the Marquette case ;?7 
there the only benefit inured to Marquette’s stockholders. 

A curious thread running through the Board’s decision in the Western-United 
case, which typifies its present attitude in matters of rate regulation, is that the 
high profits on the Denver-Los Angeles route are in fact quite justifiable and 
would not be decreased even if the Board were exercising strict control. The 
majority pointed out that rates are set for airlines systems as a whole, and not 
for individual routes, the result being that profits on some routes are higher than 
average while others are lower. This interpretation of airlines rate regulation is 
clearly valid but it presents its own answer to the purchase price problem. If fu- 
ture high profits on the Denver-Los Angeles route are to be allowed as an offset 
against low profits or actual losses on other routes, it is hardly proper for United 


(C.C.A. oth, 1945); Niagara Falls Power Co. v. Federal Power Commission, 137 F. 2d 787 
(C.C.A. ad, 1943); Louisville Gas & Electric Co. v. Federal Power Commission, 129 F. 2d 
126 (C.C.A. 6th, 1942). 


%s Zoll, The Regulation of Motor Carrier Rates by the Interstate Commerce Commission, 
8 I.C.C. Practitioners’ Journal 451, 453-66 (1941). 


* “The public interest requires that a carrier refrain from reflecting figures in its accounts 
likely to create a false impression, and we do not believe that we should approve a transac- 
tion .. . . unless steps are to be taken to eliminate from the accounts any fictitious increase 
in assets represented by amounts paid for intangible property.” Herrin Transportation Co.— 
Purchase—Malbrough, 25 M.C.C. 710, 712 (1939)..See Union Bus Lines—Purchase—Am- 
berson, 5 M.C.C. 201 (1937). 


7 Acquisition of Marquette by T.W.A., 2 C.A.B. 1 (1940). 





35° THE UNIVERSITY OF CHICAGO LAW REVIEW 


to capitalize such expected profits in the purchase price and thus prevent for an 
indefinite time their use for the offsetting function. 

The majority also pointed out that the Board’s policy has been to approve 
rates which will allow the carrier, through particularly efficient management, to 
derive profits in excess of the stipulated rate of return. It was suggested that the 
excess profits on the Denver-Los Angeles route were justified as such a reward 
for good management. United, however, expects to make a profit on the route in 
1948 of $1,650,000." If the maximum allowable rate base is assumed to be 
$2,250,000, United’s rate of return will be 73 per cent, a figure which suggests 
that the notion of incentive is being carried beyond the bounds of reason. 

The Western-United decision involves a number of anomalous aspects which 
should embarrass the Board and which would have been avoided if Chairman 
Landis’ view had been followed. The extra payment by United stands for a 
value placed on oligopolistic operating rights which are provided at no charge 
by the public. There is some justification in the Marquette case precedent for the 
recognition of such a value, but the Civil Aeronautics Act seems clearly to con- 
demn it.*® Western Air Lines in 1944 had strenuously and successfully argued 
before the Board that it was the proper carrier to operate the Denver-Los An- 
geles route;** now it was contending that a mistake had been made and that the 
public interest required that United take over. The admission would be most 
laudable except that Western was demanding a profit of $1,750,000 on the mis- 
take. United, on the other hand, was paying that amount for a route which the 
Board has now declared should in the public interest be operated by it. And 
lastly, the Board was approving as wise an expenditure of $3,750,000 by United 
but at the same time saying that only $2,000,000 of that sum was a “prudent 
investment.” 

A basic disagreement which obviously influenced the majority and dissenting 
opinions in the Western-United case concerns the functions and responsibilities 
of the Board in relation to route adjustments. The national airlines pattern was 
stabilized under the “grandfather clause” of the Civil Aeronautics Act* accord- 
ing to the routes being flown by the various carriers at the time of the statute. 
The use of that haphazard standard in the original stabilization of the route 
pattern, combined with the factor of constant improvements and changes in air 
transportation technology, have made it clear that many route adjustments 
must be made. Neither the legislative history of the statute nor its specific terms 
reveals the method by which these adjustments should be accomplished. 

The majority contended that the Board’s position should be primarily nega- 


8 Western-United, Acquisition of Air Carrier Property, Brief for Western Air Lines, at 13. 
*9 “No certificate shall confer any proprietary, property, or exclusive right in the use of 
any air space, civil airway, landing area, or air-navigation facility.” 49 U.S.C.A. § 481(j) 
(Supp., 1946). 
3° Western Air Lines, Denver-Los Angeles Service, 6 C.A.B. 199 (1944). 


3t 49 U.S.C.A. § 481(e) (Supp., 1946). 
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tive—that it should rely on arrangements for route transfers voluntarily negoti- 
ated by individual carriers and that it should interfere only where the public in- 
terest is not being served. Economic forces and business motives must be al- 
lowed to function freely. However, economic forces will function in any frame- 
work, even in a framework delineated by a clear policy forbidding route trans- 
fers at prices exceeding the allowable investment rate base. Western Air Lines, 
for example, was motivated by its own general financial distress and by the 
knowledge that in the future it would probably operate the Denver-Los Angeles 
route at a loss; believing that the arrangement would be approved, it contract- 
ed to sell its certificate to United at a high price. The same economic motives 
presumably would make it good business for Western to abandon the route even 
if it knew that the Board would not allow a profit on the transaction. 

A ruling that no exchange value would be allowed for airline operating rights 
would require that the Board take a more aggressive part in route adjustments. 
It would not be necessary for the Board to make wide use of its power to amend 
and suspend certificates,}3 with a possible resulting demoralization of manage- 
ment planning; nor would the Board need to follow some master route plan as 
attempted by the Interstate Commerce Commission under the Transportation 
Act of 1920.54 There is no valid reason, however, why the Board should not use 
its control over subsidies and its power to issue new certificates to encourage 
needed route adjustments when ordinary economic motives fail to do so. The 
majority of the Board in the Western-United decision referred disapprovingly 
to such a technique as an unwarranted application of ‘‘pressures.’’ The airlines, 
however, which have depended on public subsidies and monopolistic privileges 
for their very existence, are in no position to complain if those subsidies and 
privileges are withheld or dispensed so as to fill the public need for an efficient 
route pattern. The need for adjustments in the route pattern, in short, presents 
no valid reason for adopting a policy which in other respects involves grave 
dangers of an inflation in carrier investment. 

The willingness of the Board to approve the Western-United transaction may 
be explained by the majority’s fear of taking any action which would discourage 
initiative by the individual carriers. The. Board should recognize, however, that 
the excessive profits over which the parties were bargaining are the result of its 
own inability to regulate, and that the public has a primary interest in the dis- 
posal of such funds. The Board can adequately fulfill its function only through a 
policy which, while encouraging the free play of entrepreneurial judgment, at 
the same time guards against an inflation of airline values and an unnecessary 
cost to the public. 


# Note 2 supra. 


33 49 U.S.C.A. § 481(h) (Supp., 1946). The Board showed its unwillingness to make “ex- 
tensive” alterations in route systems under this power in Panagra Terminal Investigation, 
4 C.A.B. 670 (1944). 


+4 41 Stat. 480 (1920), 49 U.S.C.A. § 5(4) (1929). 
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FAIR LABOR STANDARDS UNDER THE PORTAL 
TO PORTAL ACT 


The Portal to Portal Act of 1947' was passed ostensibly as emergency legisla- 
tion to relieve employers from existing liabilities which accrued as a result of the 
decision of the Supreme Court in Anderson v. Mt. Clemens Pottery Co.* Despite 
assurance to the contrary, however, the Act goes beyond the mere granting of 
relief from existing liabilities of this sort. It stands as the first major revision of 
the federal wages and hour program initiated in 1938 with the passage of the 
Fair Labor Standards Act, and to a large extent it limits, modifies, and abol- 
ishes many rights of those workers covered by that Act. The extent of these 
changes has aroused as much controversy as its constitutionality.‘ 

The Fair Labor Standards Act provides that no employee engaged in com- 
merce or in the production of goods for commerce shall be paid less than forty 
cents per hour for his work and that such employees shall be paid at a rate of 
one and one-half times the regular rate for all hours worked in excess of forty per 
week.’ The statute was designed to eliminate in interstate commerce conditions 
which were considered detrimental to the maintenance of the minimum stand- 
ards of living necessary for health, efficiency, and general well-being of workers.‘ 
The Supreme Court recognized that, enacted as it was to protect the “rights of 
those who toil, who sacrifice a full measure of freedom and talents to the use and 
profits of others,”’ the Fair Labor Standards Act is a remedial and humanitarian 
measure and must not be interpreted in a narrow or grudging manner.’ The 
courts have taken advantage of the lack of precise statutory definition of many 


of the terms in which the Fair Labor Standards Act is written. In applying these 
general terms to specific fact situations, they have recognized the broad eco- 
nomic policy of eliminating sub-standard labor conditions and spreading em- 
ployment by placing financial pressure on the employer through the overtime 
pay requirement.’ This inclination on the part of the courts is prompted, in 


* H.R. 2157, 80th Cong. 1st Sess. (Pub. L. No. 49, May 14, 1947). 

2 328 U.S. 680 (1945). 

3 52 Stat. 1060 (1938), 290 U.S.C.A. Ss 201-19 (1938). For a symposium on the legislative 
history, administration, and coverage of the Act see 6 Law & Contemp. Prob. 321-490 (1939). 

4 The constitutionality of various provisions of the Portal Act has been sustained by the 
federal district courts which have considered the question: see Cochran v. St. Paul & Tacoma 
Lumber Co., 73 F. Supp. 288 (Wash., 1947); Lasater v. Hercules Powder Co., 73 F. Supp. 265 
(Tenn., 1947); Boehle v. Electro-Metallurgical Co., 72 F. Supp. 21 (Ore., 1947); Burfeind v. 
Eagle-Picher Co. of Texas, 71 F. Supp. 929 (Tex., 1947); Constitutionality of the Portal-to- 
Portal Act, 47 Col. L. Rev. roro (1947). 

5 52 Stat. 1063 (1938), 29 U.S.C.A. §§ 206, 207 (1941). 

6 52 Stat. 1060 (1938), 29 U.S.C.A. § 202 (1938). 

7 Tennessee Coal, Iron, & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 597 (1944). 

® Ibid. 

* Overnight Trans. Co. v. Missel, 316 U.S. 572, 578 (1942); Walling v. Helmerich & Payne, 
323 U.S. 37, 41 (1944); Walling v. Youngerman-Reynolds Hardware Co., 325 U.S. 419, 423 
(1945); Jewell Ridge Coal Corp. v. Local No. 6167, United Mine Workers of America, 325 
U.S. 161, 167 (1945). 
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part, by Congressional debates'* which indicate that the primary purpose of the 
Fair Labor Standards Act “‘. . . . was to aid the unprotected, unorganized and 
lowest paid of the nation’s working population; that is, those employees who 
lack sufficient bargaining power to secure for themselves a minimum subsistence 
wage.’”"* Consequently, the Act has been given a liberal interpretation,” and the 
exemptions therefrom have been narrowly construed and limited to those who 
can meet the burden of showing that they come “plainly and unmistakably 
within [the] terms and spirit””** of such an exemption. 

When Congress enacted the Portal to Portal Act in May 1947, it declared in 
its statement of findings and policy that 
the Fair Labor Standards Act has been interpreted judicially in disregard of long es- 
tablished customs, practices and contracts between employers and employees, there- 
by creating wholly unexpected mr immense in amount and retroactive in 
operation, upon employers. 
which have resulted in a burden and obstruction to interstate commerce. This 
statement of policy was apparently intended as a direct censure of the Supreme 
Court’s decision in the Mt. Clemens case, in which it was held that all employee 
activity falling within its definition of works “. ... must be included in the 
statutory workweek and compensated accordingly, regardless of contrary cus- 
tom or contract.’”** However, if this announced Congressional policy should be 
taken by the courts as a repudiation of the liberal approach they have taken in 
interpreting the Fair Labor Standards Act, it will result in a drastic impairment 
of the federal wage and hour program. Such a result was foreseen by the Presi- 
dent when he signed the Act"? and by the Administrator of the Wage and Hour 

*° 81 Cong. Rec. 7652, 7672, 7885 (1937); 82 Cong. Rec. 1386, 1395, 1491, 1505 (1937); 
83 Cong. Rec. 7283, 7298, 9260, 9265 (1938). See also H. Rep. No. 1452, 75th Cong. 1st Sess. 
at 9 (1938); S. Rep. No. 884, 75th Cong. 1st Sess. pp. 3-4 (1938). 

** Brooklyn Savings Bank v. O’Neil, 324 U.S. 697, 707 (1945). 

18 See Roland Electrical Co. v. Walling, 326 U.S. 657 (1946); Brooklyn Savings Bank v. 
O'Neil, 324 U.S. 697 (1945); Walling v. Rosenwasser, 323 U.S. 360 (1945). 


"3 A. H. Phillips v. Walling, 324 U.S. 490, 493 (1945); see Walling v. General Industries 
Co., 67 S.Ct. 883 (1947). 


™4 Pub. L. No. 49, 80th Cong. 1st Sess. § 1(a) (May 14, 1947). 


*s For the purposes of the Fair Labor Standards Act, work or employment had been de- 
fined as meaning “physical or mental exertion (whether burdensome or not), controlled or re- 
wont by the rn and pursued necessarily and primarily for the benefit of the employer 

his business,” Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 
> (1944); cf. Jewell Ridge Coal Corp. v. Local No. 6167 United Mine Workers of America, 
325 U.S. 161 (1945), including all time spent in active or inactive duties which an employee 
is engaged to perform except time spent in eating and sleeping. Armour & Co. v. Wantock, 
323 U.S. 126, 132 (1944); Skidmore v. Swift & Co., 323 U.S. 134, 136 (1944). 

* Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 692 (1946). 


*7 In signing the Portal Act the President declared: ‘I am confident that the purpose of the 
main provisions of the Act is to eliminate the immense potential liabilities which have arisen 
as the result of the portal to portal claims. It is not the purpose of the Act to permit violation 
of our fundamental wage and hour standards, or to allow a lowering of these standards.” 
H.R. Doc. No. 247, 80th Cong. 1st Sess. (1947). 
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Division of the Department of Labor."* Both the President and the Adminis- 
trator emaphesiand, however, that the Portal Act should not be interpreted as 

. the national policy declared in Section 2 of the Fair Labor 
Standards Act ‘of eliminating labor conditions detrimental to the maintenance of 
the minimum standards of living necessary for health, efficiency, and general 
well-being of workers.” 

Section 2 of the Portal Act defines the concept of “hours worked” for which 
minimum wages and overtime compensation must be paid with respect to ex- 
isting claims accruing on or before May 14, 1947. Section 4 does the same with 
respect to all causes of action arising after May 14, 1947. The Act gives “‘re- 
lief” to employers from all existing ‘‘portal-to-portal” claims by providing that 
no court of the United States or of any state shall have jurisdiction of any action 
for compensation or for injunctive relief under the Fair Labor Standards Act 
unless the activity in question was compensable by an express provision of a 
written or unwritten contract, or a custom or practice in effect at the specific 
place of work, during the time in which it was performed, and in regard to the 
specific activity involved.** This provision not only bars all the strictly “portal- 
to-portal” claims not covered by a previous contract or custom, but also bars 
claims for compensation for any and all activities performed within the entire 
24-hour day, unless made compensable by contract or custom.” The statute re- 
quires a strict interpretation of contract and custom. The contract in question 
must be an “express contract,” and the activity in question must be engaged 
in during the portion of the day with respect to which it was made compensa- 
ble.?3 This would seem to preclude an interpretation that a particular activity 
such as walking time was compensable by “necessary implication” from the 
terms of an effective contract, or that a past activity is compensable merely be- 
cause it had previously been so held by judicial or administrative interpretation. 
The same strict interpretation is required in regard to activities made compensa- 
ble by custom or practice, with the additional requirement that the custom or 
practice must cover the specific activity at the place of employment, as distin- 
guished from an industry or area practice.*4 Thus, past activities such as neces- 


*8 Wage and Hour Division, Interpretation of Portal-to-Portal Act, 21 Lab. Rel. Rep. 
(Wages and Hours) 3061, 3063 (1947). 

19 Thid., at 3063. 

* Pub. L. No. 49, 80th Cong. rst Sess. § 2 (May 14, 1947). 


*t See statements of Senator Donnell, 93 Cong. Rec. 2196, 2255, 2440 (March 17, 18, and 
21, 1947). 


* Pub. L. No. 49, 80th Cong. ‘ok beak § 2(a)(1) (May 14, 1947). 
*3 Pub. L. No. 49, 80th Cong. 1st Sess., § 2(b) (May 14, 1947). 
™ Pub. L. No. 49, 80th Cong. rst Sess., § 2(a)(2) (May 14, 1947). 
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sary repairs to machinery,” distribution of work materials,” and waiting time 
required by the employer,*’ which were never considered to fal] within the “por- 
tal” category and which were not in issue in the Mt. Clemens case, are not com- 
pensable unless specifically covered in the contract of employment or made 
compensable by an applicable custom. This achieves the anomalous result that 
an employee who performed activities of this type with knowledge that his com- 
pensation was to be governed by the definition of “hours worked” as defined by 
the Administrator of the Wage and Hour Division,” and in reliance on the judi- 
cial interpretation of the highest court in the land, is denied any compensation 
for this work. This result is reached despite the fact that compensation for like 
activity was enforced by the courts prior to the passage of the Portal Act,” and 
these activities now constitute “hours worked” if performed after May 14, 
1947, under the standards set up in Section 4 of the Act in respect to future 
claims.** This anomaly exists because Congress deemed it impossible to examine 
all the cases then pending and to separate the “just” claims from the “unjust” 
claims.# 


5 In connection with the operation of a lathe an employee will frequently, at the com- 
mencement of his workday, oil, grease, or clean his machine, or install a new cutting tool. The 
Administrator of the Wage and Hour Division has always regarded such an activity as work and 
as compensable under the Fair Labor Standards Act. See Wage and Hour Division, Inter- 
pretative Bulletin No. 13, issued May, 1939, revised November, 1940, 2 C.C.H. Lab. Law 
Serv. 932,113 (1940). 

In the case of a garment worker who is required to report earlier than the other em- 
ployees and who during such time distributes clothing at the work benches of other em- 
ployees and gets machinery in readiness for operation by other employees, no compensation 
will be allowed under Section 2 of the Portal Act in the absence of a contract or custom to 
pay for such activities. Compensation for a like activity performed prior to the passage of the 
Act was enforced by the Wage and Hour Division. See Wage and Hour Division, Interpreta- 
tive Bulletin No. 13, op. cit. supra note 25. 


27 In 1944 the Supreme Court held that compensation under the Fair Labor Standards Act 
must be paid for all time which an employee spent waiting on the employers’ premises, except 
for the hours spent sleeping or eating. Armour & Co. v. Wantock, 323 U.S. 126 (1944); Skid- 
more v. Swift & Co., 323 U.S. 134 (1944); cf. Walling v. Allied Messenger Service, Inc., 47 F. 
Supp. 773 (N.Y., 1942); Travis v. Ray, 41 F. Supp. 6 (Ky., 1941). 


28 Wage and Hour Division Interpretative Bulletin No. 13, op. cit. supra note 25. 


9 Walling v. Frank, 62 F. Supp. 261 (Ky., 1945) (compensation granted for daily time 
spent cleaning and oiling machines); Ballard v. Consolidated Steel Corp., 61 F. Supp. 996 
(Cal., 1945) (time spent obtaining necessary work equipment held compensable); Philpott v. 
Standard Oil Co., 53 F. Supp. 833 (Ohio, 1943) (time spent by employees of oi] company in 
preliminary activities as directed by employer held compensable). 


3¢ Examples of what activities are deemed to constitute an integral part of the principal 
activity and will be compensable under Section 4 of the Portal Act may be found in Report of 
the Senate Committee on the Judiciary on S. 70, 80th Cong. 1st Sess., at 48 (1947); see 
Wage and Hour Divisions, Interpretation of the Portal-to-Portal Act, 21 Lab. Rel. Rep. 
(Wages and Hours) 3061, 3070 (1947). 

“The mere fact that we shall doubtless wipe out some rights here and there—we hope 


they will not be many, but some of them here and there—in the course of remedying this 
Yee ” 93 Cong. Rec. 2201 (March 17, 1947). 
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As in the case of accrued claims covered by Section 2, a general rule is also 
stated in Section 4 with respect to what constitutes “hours worked” for all 
causes of action arising in the future. This section does not cover situations 
within the entire 24-hour period as did Section 2, but merely the time from 
“whistle to whistle.”* It provides specifically that no employer shall be subject 
to any liability for or on account of the following activities of an employee en- 
gaged in after May 14, 1947: 

(1) walking, riding, or traveling to and from the actual place of performance of the 
principal activity or activities which such employee is engaged to perform, and 

(2) activities which are preliminary to or postliminary to said principal activity 

activities 
which occur either prior to the time on any particular workday at which such em- 
ployee commences, or subsequent to the time on any particular workday at which 
he ceases, such principal activity or activities. 
The activities listed above will be compensable if covered by the express terms 
of a written or unwritten contract in effect at the time of performance, or by 
custom or practice in effect at the place of employment and not inconsistent 
with an effective contract.*4 It can be seen that this is an attempt to “outlaw” 
in the future all claims for compensation based on that “twilight zone”’ of ac- 
tivity over which the “portal-to-portal”’ issue arose, unless they are specifically 
covered by contract, custom, or practice. Although this provision in regard to 
future claims is not so drastic a curtailment of the rights of workers as that in re- 
spect to existing claims, it nevertheless works to the disadvantage of the unor- 
ganized workers, the very group for whose benefit the wage and hour program 
was originally enacted. This provision will fall most heavily upon the nine mil- 
lion unorganized workers covered by the Fair Labor Standards Act,*5 who do 
not have the bargaining power necessary to secure from their employers an 
agreement that compensation will be paid for other than the “principal activ- 
ity.” This differential between these workers and those covered by the collec- 
tive bargaining agreements of powerful unions may well act as a boon to the or- 
ganization of strong unions among the presently non-unionized employees cov- 
ered by the Fair Labor Standards Act. 

In addition to the relief which has been granted employers by redefining and 
limiting the concept of “hours worked,” the Portal Act has remedied another 
complaint of various employer groups. It has been the contention of many em- 
ployers that the Fair Labor Standards Act failed to protect those employers 
who acted in good faith against the financial liability which could be imposed 
upon them by the shifting and conflicting administrative and judicial interpre- 


# See statement of Senator Donnell, 93 Cong. Rec. 2255 (March 18, 1947). 
33 Pub. L. No. 49, 80th Cong. rst Sess., § 4(a) (May 14, 1947). 
34 Pub. L. No. 49, 80th Cong. 1st Sess., § 4(b) (May 14, 1947). 


3s Administrator of the Wage and Hour Division and Public Contracts Division of the 
Department of Labor, Annual Report to 8oth Cong. rst Sess, (Jan. 2, 1947). 
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tations of the statute.** To meet this situation the Portal Act provides that in 
regard to all claims which accrued before the passage of the Act, no employer 
shall be subject to: 

. . any liability or punishment [under the Act] for or on account of the failure of the 
employer to pay minimum wages or overtime compensation .... if he pleads and 
proves that the act or omission complained of was in good faith in conformity with 
and in reliance on any administrative regulation, order, ruling, approval or interpre- 
tation of any agency of the United States, or any administrative practice or enforce- 
ment policy of such agency with respect to the class of employers to which he be- 
longed.+7 
This provision allows an employer relief from any past liability under the Fair 
Labor Standards Acct if he relied in good faith on any written or unwritten state- 
ment of amy federal agency, even though such an opinion may have been in con- 
flict with the interpretation of the Administrator of the Wage and Hour Divi- 
sion or the Supreme Court of the United States. On the other hand, a worker 
who engaged in certain employment with actual knowledge that the Wage and 
Hour Administrator and the Supreme Court had held that it was covered by the 
Fair Labor Standards Act, is denied the protection of the minimum wage and 
overtime guaranties if his employer erroneously relied on the interpretation of 
another federal agency. An examination of the wage and hour cases decided 
during recent years reveals that much confusion has been present in rulings of 
the various agencies and the courts on the coverage of the Act, especially as to 
who is covered by the various exemptions, and what constitutes a regular hour- 


ly wage.3* In most instances an employer will not find it difficult to prove reli- 
ance on the ruling of some federal agency.** A similar “good faith” defense has 
been provided against all causes of action arising after May 14, 1947, with two 
important differences: the administrative ruling relied upon must be in writing, 
and it must be a ruling of the Wage and Hour Administrator.*° By providing a 
defense for employers in all actions in which they can show that their acts or 
omissions were based on a written regulation, order, or ruling of the Wage and 


3% For a summary of the complaints and recommendations of various interested groups in 
connection with the Fair Labor Standards Act see Hearings before a Subcommittee of the Com- 
mittee on the Judiciary on S. 70, 80th Cong. rst Sess. (1947); Hearings before Subcommittee 
No. 2 of the Committee of the Judiciary on H.R. 584, 80th Cong. 1st Sess. (1947). 


37 Pub. L. No. 49, 80th Cong. 1st Sess., §9 (May 14, 1947). 


3* An excellent discussion of the cases arising under the Fair Labor Standards Act and an 
illustration of the confusion present can be found in: Levy, Belo Revisited, 15 Geo. Wash. L. 
Rev. 39 (1946); Dodd, The Supreme Court and the Fair Labor Standards Act, 1941-1945, 59 
Harv. L. Rev. 321 (1946); Feldman, Algebra and the Supreme Court, 4o Ill. L. Rev. 489 
(1946); Davisson, Coverage of the Fair Labor Standards Act, 43 Mich. L. Rev. 867 (1945). 


39 During recent years the following federal agencies have issued interpretations which affect 
wage and hour questions: Public Contracts Administration, Maritime Commission, War 
Shipping Administration, Salary Stabilization Unit of the Treasury Department, War Labor 
Board, and the Interstate Commerce Commission. 


4 Pub. L. No. 49, 80th Cong. 1st Sess., § 10 (May 14, 1947). 
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Hour Administrator, the Act has made these interpretations of the Adminis- 
trator binding on employees but not on employers. Although the employer is 
always protected by reliance on the Administrator’s interpretation, there is no 
provision in the Act whereby an employee may in the future perform certain ac- 
tivities with the assurance that he will be compensated in accordance with the 
written opinion of the Administrator, since the courts may still reach an oppo- 
site conclusion.“ 

The Fair Labor Standards Act gave to every employee who failed to receive 
the minimum wages and overtime compensation required by the Act a cause of 
action against his employer for the amount by which he was underpaid,* plus 
an equal additional amount as liquidated damages. An action to recover such 
liability could be maintained by: 

. . any one or more employees for and in behalf of himself or themselves and other 
employees similarly situated, or such employee or employees may designate an agent 
or representative to maintain such action for and in behalf of all employees similarly 
situated.“ 


The courts have held that this provision is not penal in its nature*4 but rather 
that such damages constitute compensation for the hardships caused by the 
employers’ retention of a workman’s pay where the required wages are not paid 
on time.“ Until the passage of the Portal Act no claim of an employee for mini- 
mum wages or overtime compensation under this provision could be defeated 
by a settlement or compromise for less than double the alleged underpayments,“ 
even in the face of a bona fide dispute as to coverage under the Act.‘7 


In the case of a valid claim for wages, which accrued prior to May 14, 1947, 
the Portal Act has nullified these decisions, in part. It provides that any accrued 
claim and any action instituted to enforce such a claim may be compromised, 
adjusted, settled, or released if there exists a bona fide dispute as to wages pay- 
able and if the settlement provides for the payment of at least the statutory 
minimum (40¢ per hour) and time and a half for overtime. It also authorizes an 
employee “hereafter” to waive his right to liquidated damages, in whole or in 


4 Although the courts have attached great weight to the interpretations of the Administra- 
tor, Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944); Overnight Motor Trans. Co. v. Missel, 
316 U.S. 572 (1942), the Supreme Court has in several instances come out with decisions con- 
trary to administrative interpretation. Walling v. Halliburton Oil Well Cementing Co., 67 
S.Ct. 1056 (1947); Walling v. Belo Corp., 316 U.S. 624 (1942). 


# 52 Stat. 1069 (1938), 29 U.S.C.A. § 216(b) (1940). The procedural aspects of employees’ 
suits under the Act are extensively treated in Gerber and Galfand, Employee Suits under 
the Fair Labor Standards Act, 95 U. of Pa. L. Rev. 505 (1947). 


® 52 Stat. 1069 (1938), 29 U.S.C.A. § 216(b) (1940). 

44 Overnight Motor Trans. Co. v. Missel, 316 U.S. 572, 583 (1942). 
4 Brooklyn Savings Bank v. O’Neil, 324 U.S. 697, 707 (1945). 

# Tbid., at 707-8. 

47D. A. Schulte, Inc. v. Gangi, 328 U.S. 108 (1946). 

# Pub. L. No. 49, 80th Cong. rst Sess., § 3(a) (May 14, 1947). 
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part, as to claims which accrued before the Portal Act became effective.** The 
condition that a settlement may not be entered into unless a bona fide dispute 
exists as to wages payable may be met in nearly every case where a claim for 
additional compensation is made.** The sponsors of the Portal Act in Congress 
recognized that a provision such as this might well result in “.... the utter 
demolition of the Fair Labor Standards Act’’* because of the pressure which 
might be brought on employees to settle their otherwise valid claims. Conse- 
quently, Congress inserted this provision with respect to existing causes of ac- 
tion only. Thus, with respect to these provisions also, the Portal Act has failed 
to protect the unorganized worker who may not have the economic power neces- 
sary to enable him to resist such a settlement. 

Another basic change in the underlying philosophy of the Fair Labor Stand- 
ards Act may be found in the Portal Act’s treatment of liquidated damages in 
respect to future causes of action. The courts recognized in Section 16(b) of the 
Fair Labor Standards Act (the provision for liquidated damages) a Congres- 
sional intention to guard against the possibility that an employer who gambles 
on evading the Act may, if detected, perform his statutory duty simply by pay- 
ing the wages due. The Supreme Court realized that “knowledge on the part of 
the employer that he can not escape liability for liquidated damages . . . . tends 
to insure compliance in the first place,” and that the failure to pay the statu- 
tory minimum or overtime compensation may be so detrimental to the mini- 
mum standards of living necessary, that “. . . . double payment must be made 


in the event of delay in order to insure restoration of the worker to that mini- 
mum standard of well-being.”’53 Consequently, the court recognized that the 
provision for liquidated damages is not discretionary, but mandatory.’ How- 
ever, Section 11 of the Portal Act authorizes the courts, at their discretion, in 
suits brought under Section 16(b) of the Fair Labor Standards Act, to award no 
liquidated damages or to award any amount thereof not to exceed the amount 
specified in Section 16(b), if “‘. . . . the employer shows to the satisfaction of the 


49 Pub. L. No. 49, 80th Cong. rst Sess., § 3(b) (May 14, 1947). 


5° Representative Walter, explaining the conference agreement to the House of Representa- 
tives, indicated that the phrase “dispute as to the amount payable” would include disagree- 
ments as to matters of law such as whether an employee’s work is covered by the Fair Labor 
Standards Act or whether the employee is exempt, as well as disagreements as to matters of 
fact such as the number of hours worked or the wage rates paid. 93 Cong. Rec. 4515 (May 1, 
1947); see Wage and Hour Division, Interpretation of the Portal-to-Portal Act, 21 Lab. Rel. 
Rep. (Wages and Hours) 3061, 3088 (1947). 

5* Senator Donnell (Chairman of the Senate Subcommittee which drafted the Portal to 
Portal Act) stated: “At this point let me say that we have recognized in our bill, by not making 
the provision for compromise and settlement applicable to the future, that there is a grave 
danger of placing a provision of that kind in the bill as to future activities, because such a 
provision might well result, as in the case of the Brooklyn Savings Bank, in the utter demoli- 
tion of the Fair Labor Practices [Standards] Act.” 93 Cong. Rec. 2192 (March 17, 1947). 


# Brooklyn Savings Bank v. O’Neil, 324 U.S. 697, 710 (1945). 
33 Ibid., at 707. 
$4 Overnight Motor Trans. Co. v. Missel, 316 U.S. 572, 582 (1942). 
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court that the act or omission [giving rise to the employee’s suit] was in good 
faith and that he had reasonable grounds for believing that his act or omission 
was not a violation of . . . .”55 the Fair Labor Standards Act. By adopting this 
provision, Congress has stripped Section 16(b) of its deterrent effects to a con- 
siderable extent. 

By an express amendment of Section 16(b) of the Fair Labor Standards Act, 
the Portal Act no longer permits an employee or employees to designate an 
agent or representative (other than a member of the affected group) to maintain 
an action for and in behalf of all employees similarly situated.* Collective ac- 
tions brought by an employee or employees (a real party in interest) may still 
be maintained but “. . . . no employee shall be a party plaintiff to any such ac- 
tion unless he gives his consent in writing to become such a party and such con- 
sent is filed in the court in which such action is brought.”5’ This amendment is 
applicable only to actions which are commenced on or after the date of the en- 
actment of the Portal Act.5* The banning of representative actions for unpaid 
wages is an obvious device to prevent the maintenance of employee suits by 
labor unions.5* Moreover, even though there is no prohibition of collective ac- 
tions, the requirement that all parties plaintiff in such an action must file their 
written consent in the court, is a serious hindrance to employee suits. During 
periods of rapid labor turnover an employee frequently leaves the service of an 
employer before he becomes aware that he had not been paid the amount of 
wages due him under the statute. Prior to the passage of the Portal Act, such an 
employee when one of a class that had maintained a successful action in a class 
suit could come into court later and take advantage of the judgment.” 

The Portal Act contains a further procedural restriction on the rights of em- 
ployees by writing a relatively short statute of limitations into the Fair Labor 
Standards Act. That Act, as it was originally passed in 1938, contained no stat- 
ute of limitations in regard to the actions brought under it, and state statutes of 
limitations varying from one to eight years were in effect." The varying state 


55 Pub. L. No. 49, 80th Cong. 1st Sess., § 11 (May 14, 1947). 


% “The second sentence of section 16(b.) of the Fair Labor Standards Act of 1938, as 
amended, is amended to read as follows: ‘Action to recover such liability may be maintained in 
any court of competent jurisdiction by any one or more employees for and in behalf of himself 
or themselves and other employees similarly situated.’ ” Pub. L. No. 49, 80th Cong. 1st Sess., 
§ s(a) (May 14, 1947). 

57 Pub. L. No. 49, 80th Cong. rst Sess., § 5(a) (May 14, 1947). 

s Pub. L. No. 49, 80th Cong. 1st Sess., § 5(b) (May 14, 1947). 


8° Both the Tennessee and Jewell Ridge cases were representative union actions as were 
hundreds of the “portal” claims filed after the Mt. Clemens decision. For a detailed list of suits 
that have been filed see Hearings before Subcommittee No. 2 of the Committee of the Judiciary 
on H.R. 584, 80th Cong. rst Sess. 387-95 (1947). 


6 See Pentland v. Dravo Corp., 152 F. ad 851 (C.C.A. 3d, 1945). 


* A summary of the state statutes of limitations applicable to suits under Section 16(b) 
on the Fair Labor Standards Act is presented at page 50 of the Reportof the Senate Com- 
mittee on the Judiciary on S. 70, 80th Cong. rst Sess. (1947). A six-month statute of limita- 
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statutes gave an advantage to violators of the Act in states which had restrictive 
statutes of limitations and barred many suits of workers for wages legally due. 
The Portal Act attempts elimination of this discrimination. However, instead of 
following the recommendation of the Wage and Hour Administrator and enact- 
ing a three-year statute of limitations, Congress saw fit to impose a two-year 
limitation on all causes of action commenced after the effective date of the Act.® 
Any action by an employee not brought within this two-year period from the 
time it accrued is barred.** In most instances an employee, himself, cannot 
readily detect a violation of the Fair Labor Standards Act. Thus, the major part 
of the burden of enforcing the Act has fallen on the Wage and Hour Division.*s 
This enforcement is accomplished by periodic inspection of all establishments 
covered by the Act. In 1946 only about 8 per cent were officially inspected and 
50 per cent of these were found to violate some provision of the Act. This means 
that only a small percentage of all establishments are inspected every two years 
and that the statute of limitations imposed by the Portal Act will place an un- 
due burden on the Wage and Hour Division and seriously restrict the oppor- 
tunity of workers to bring employee suits. In the case of an inspection taking 
place more than two years after certain wages have accrued which discloses a 
violation of the Act, the employer can be enjoined from continuing the violation 
but the employees will already have become barred from bringing suit for com- 
pensation due them under the statute. This results from the fact that a cause of 
action based on the Fair Labor Standards Act has been held to “accrue” on the 


day wages become due and unpaid.” Since the Portal Act further provides that 


tions was held unconstitutional by the Supreme Court of Oregon when applied as a 
bar to a suit for overtime pay and liquidated damages under the Fair Labor Standards Act. 
Fullerton v. Lamn, 177 Ore. 655, 163 P. 2d 941 (1945); the decision was upheld by the Ninth 
Circuit Court of Appeals in Clarke Lumber Co. v. Kurth, 152 F. 2d 914 (C.C.A. oth, 1945); 
see also 45 Col. L. Rev. 444 (1945). 


Administrator of the Wage and Hour and Public Contracts Division of the Department 
of Labor Annual Report to 80th Cong. 1st Sess. (Jan. 2, 1947); see Hearings before a Subcom- 
mittee of the Committee on the Judiciary on S. 70, 80th Cong. rst Sess. (1947). 


63 Pub. L. No. 49, 80th Cong. 1st Sess., § 6 (May 14, 1947). 


4 Actions to enforce causes of action accruing on or after May 14, 1947, must be brought 
within two years. Actions to enforce causes of action accruing before May 14, 1947, must be 
brought within two years, or the period prescribed by the applicable state statute of limita- 
tions, whichever is shorter. If the cause of action accrued prior to the date of the enactment 
of the Portal Act, the action shall not be barred if it is commenced within 120 days after the 
date of the enactment of the Portal Act, i.e., by Sept. 11, 1947, unless, at the time of its com- 
mencement it is barred by an applicable state statute of limitations. Pub. L. No. 49, 80th 
Cong. 1st Sess., § 6 (May 14, 1947). 

% See Gerber and Galfand, Employees’ Suits under the Fair Labor Standards Act, 95 U. of 
Pa. L. Rev. 505 (1947). 


% Administrator of the Wage and Hour and Public Contracts Division of the Department 
of Labor, Annual Report to 80th Cong. 1st Sess. (Jan. 2, 1947). 

% Reid v. Solar Corp., 6 WH Cases 508 (1947); Mid-Continent Petroleum Corp. v. Keen, 
157 F. ad 310, 316 (C.C.A. 8th, 1946); see Brooklyn Savings Bank v. O'Neil, 324 U.S. 697 
(1945); Rigopoulos v. Kervan, 140 F. ad 506 (C.C.A. ad, 1943). 
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a collective action will be deemed to be commenced as to an individual claimant, 
not on the date the original complaint was filed, but on the date when the em- 
ployee filed his written consent to become a party,®* the time lag between ac- 
crual of the cause of action and commencement of the collective action is in- 
creased, bringing more actions under the statute of limitations. The President, 
upon approving the Act, recognized an immediate need for additional appropri- 
ations to augment the inspection and enforcement program of the Wage and 
Hour Division “. . . . in order to detect violations early enough to protect work- 
ers from undue losses.’ To date no additional appropriations have been forth- 
coming. 

Thus, despite the emergency nature of the Porta! Act, a considerable revision 
of the Fair Labor Standards Act seems to have taken place. Although the Portal 
Act does appear to create greater certainty for employers, and does relieve them 
from the allegedly tremendous burden’® of portal to portal claims, it accom- 
plishes this at the expense of limiting, and in some cases abolishing, the rights 
of workers established nine years before by the “remedial and humanitarian” 
Fair Labor Standards Act. It is to be regretted that, in an area as vital to the 
national economy as this, such major changes have been made under the guise 
of an emergency without thorough examination and consideration, and without 
the public scrutiny the situation demanded. 


OVERLAPPING FEDERAL AND STATE REGULATION 
OF LABOR RELATIONS 


Even those members of the Senate Committee on Labor and Public Welfare 
who opposed the passage of most parts of the Labor-Management Relations 
Act gave complete approval to Section 10(a), believing that the clarification of 
relations between the federal Board and state boards through the amendment 
of Section 10(a) of the National Labor Relations Act was a wise solution to a 
complex problem.’ A comparison of the two sections may be made plain by set- 
ting forth Section 10 (a) of the NLRA,? with that part which is omitted from 


Pub. L. No. 49, 80th Cong. rst Sess., § 7(b) (May 14, 1947). 
6 H.R. Doc. No. 247, 80th Cong. rst Sess. (1947). 


7° A strong case has been madc to the effect that the portal-to-portal claims were not actu- 
ally so financially staggering to the employers. Sugar, The Truth about “Portal to Portal,” 
7 Law. Guild Rev. 23 (1947); Smethurst and Haslam, “Portal-to-Portal” and Other Retro- 
active Liabilities, 15 Geo. Wash. L. Rev. 131 (1947). But cf. Cotter, Portal to Portal Pay, 33 
Va. L. Rev. 44 (1947). 


* Report of the Senate Committee on Labor and Public Welfare on S. 1126, Senate Report 
105, Part 2, 8oth Cong. 1st Sess., at 41 (1947). 


* National Labor Relations Act § 10(a), 49 Stat. 453 (1935), 29 U.S.C.A. § 160(a) (1947): 
act hereinafter referred to as NLRA. 
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Section 10(a) of the LMRA! in brackets, and with additions made by the LMRA 
in italics: : 

The Board is empowered, as hereinafter provided, to prevent any person from en- 

gaging in any unfair labor practice (listed in section 8) affecting commerce. This power 
shall [be exclusive and shall] not be affected by any other means of adjustment or pre- 
vention that has been or may be established by agreement, [code] law, or otherwise: 
Provided, That the Board is empowered by agreement with any agency of any State or Ter- 
ritory to cede to such agency jurisdiction over any cases in any industry (other than mining, 
manufacturing, communications, and transportation except where predominantly local in 
character) even though such cases may involve labor disputes affecting commerce, unless the 
provision of the State or Territorial statute applicable to the determination of such cases by 
such agency is inconsistent with the corresponding provision of this act or has received a 
construction inconsistent therewith. 
In providing that the National Labor Relations Board should have exclusive 
power to prevent unfair labor practices affecting commerce, Section 10(a) of 
the NLRA seemed unequivocal. Some of the states, however, soon after the 
passage of that Act began to exercise a power to act upon labor matters involv- 
ing domestic corporations engaged in interstate commerce. The highest courts 
of New York and Wisconsin adopted the position that a state board and the na- 
tional Board had concurrent jurisdiction. It was their belief that the states 
could regulate labor relations of any company in the state, even though involved 
in interstate commerce, until the national Board chose to act.‘ 

The New York-Wisconsin concurrent jurisdiction view was not shaken by 
Allen-Bradley Co, ». Wisconsin Employment Relations Board,’ the first case in 
which the United States Supreme Court considered the problem of conflict of 
jurisdiction between a state board and the national Board. In that case, al- 
though the union involved claimed that the company was subject to the juris- 
diction of the national Board only, the state board felt it could decide the con- 
troversy since no prior action had been taken by the national Board. Upon in- 
vestigation, the Wisconsin Board found that the union was engaged in mass 
picketing for the purpose of hindering the pursuit of lawful work, was threaten- 
ing employees desiring to work with bodily injury, was obstructing entrance to 
and exit from the factory, was picketing the homes of employees, and was inter- 
fering with the free use of public streets surrounding the factory. The Board’s 


3 Labor Management Relations Act § 10(a), H.R. 3020, 80th Cong. rst Sess. (Pub. L. No. 
101, 1947); act hereinafter referred to as LMRA. 


4 “We discover nothing in the legislative history of the bill which later became the National 
Labor Relations Act to give comfort or support to the claim that Congress intended to exclude 
the states from the whole field of labor relations so affecting interstate commerce as to warrant 
federal legislation.” Wisconsin Labor Rel. Board v. Fred Rueping Leather Co., 228 Wis. 473, 
488, 279 N.W. 673, 679 (1938). ““We reach the conclusion, therefore, that the State Labor 
Relations Board may enforce the State act at least until such time as it is ousted by the 
exercise by the National Labor Relations Board of its jurisdiction under the National Act.” 
Davega City Radio v. State Labor Rel. Board, 281 N.Y. 13, 24, 22 N.E. ad 145, 149 (1939). 


5 315 U.S. 740 (1942). 
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order to the union to cease and desist from those unfair practices was upheld by 
the Supreme Court of Wisconsin and then by the United States Supreme Court. 
Justice Douglas, speaking for the Court, said, ‘“The federal Act was not de- 
signed to preclude a State from enacting legislation limited to the prohibition or 
regulation of this type of employee or union activity Congress has not 
made such employee and union conduct as is involved in this case subject to 
regulation by the federal Board.’”* Justice Douglas cautiously stated that his 
discussion was confined to the precise facts of the case and that no opinion was 
advanced concerning the validity of other types or orders in cases where the fed- 
eral Board had not assumed jurisdiction.’ The holding was that state regulation 
of employee and union conduct not covered by the NLRA would not be con- 
demned as an encroachment on the powers of the national Board. Although the 
New York-Wisconsin concurrent jurisdiction view was not denied in the Allen- 
Bradley case, nothing was said which would indicate that the United States Su- 
preme Court approved that view. 

One limitation on state regulation of labor relations was recognized by the 
Supreme Court in 1945. In Hill v. Florida,’ the Attorney General of Florida 
sought to restrain a labor union and its business agent from operating within the 
state until they had complied with that section of a Florida statute which pro- 
vided that no person should be granted a license to act as a business agent for a 
labor union who had not been a citizen and resident of the United States for 
ten years, who had been convicted of a felony, or who was not a person of good 
moral character. A fee of one dollar and a statement by officers of the labor un- 
ion showing the applicant’s authority had to accompany the application. A 
board, composed of the Governor, the Secretary of State, and the Superintend- 
ent of Education made final decisions on applications.® Justice Black stated that 
the Florida statute had been so construed and applied that the union and its se- 
lected representative were prohibited from functioning as collective bargaining 
agents except upon conditions fixed by Florida.’® This section of the Florida 
statute was held repugnant to the NLRA because it resulted in a forfeiture of 
collective bargaining rights. Another section of the same statute," requiring 
unions to file a report and pay a one-dollar annual fee, was also considered. This 
latter section was held—in and of itself—not to be in conflict with the national 
Act. But the use of an injunction for failure to comply with the requirements of 
the section was held to be an application of the law in a manner resulting in con- 
flict with the NLRA, which, under the commerce clause, was supreme. 

It was not until the case of Bethlehem Steel Co. v. New York State Labor Rela- 
tions Board,* decided April 7, 1947, that the United States Supreme Court was 
obliged to determine the validity of the New York-Wisconsin concurrent juris- 

* Tbid., at 748 (italics added). 


7 Tbid., at 747. © 325 U.S. 538, 541 (1945). 


8 325 U.S. 538 (1045). Fla. Gen. L. (1943) c. 21968, § 6. 
9 Fla. Gen. L. (1943) c. 21968, § 4. 267 S.Ct. 1026 (1947). 
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diction view. From May 1943 until March 1945, the NLRB refused to hold that 
units of supervisory employees were appropriate for the purposes of collective 
bargaining within the meaning of Section 9(b) of the NLRA." During the same 
period, the New York State Labor Relations Board, acting under a state Act'é 
nearly identical with the federal Act, recognized these units. The foremen of two 
large New York companies, being cognizant of the current policy of the national 
Board, filed petitions for certification with the state Board. Although the fed- 
eral Board had previously determined that the two companies were subject to 
the NLRA and had certified representatives selected by various units of non- 
supervisory employees at both plants, the state Board nevertheless assumed 
jurisdiction and was sustained in its action by the New York Court of Appeals." 
On appeal to the United States Supreme Court it was held beyond the powers of 
the state of New York to follow a policy contrary to that of the NLRB with 
respect to the employee representatives of the two companies. 

One aspect of the Bethlehem case has been nullified by Section 2(3) of the 
LMRA,” which excludes any individual employed as a supervisor from the em- 
ployee category. But questions of jurisdiction may yet arise under the LMRA, 
in which this equivocal case may be of decided importance. The Bethlehem 
Steel Company and the Allegheny Steel Corporation were clearly under the 
jurisdiction of the national Board.'? Hence when foremen from the two cor- 


13 In Matter of Maryland Drydock Company, 49 N.L.R.B. 733, 740 (1943), it was stated, 

“We are now persuaded that the benefits which supervisory employees might achieve through 
being certified as collective bargaining units would be outweighed not only by the dangers 
inherent in the commingling of management and employee functions, but also in its possible 
restrictive effect upon the organizational freedom of rank and file employees.”’ This case was 
decided May 11, 1943, and from that date the Board repeatedly dismissed petitions for the 
establishment of bargaining units comprising supervisory employees. Matter of Boeing Air- 
craft, 51 N.L.R.B. 67 (1943); Matterof Murray Corporation of America, 51 N.L.R.B. 94 (1943); 
Matter of General Motors Corporation, 51 N.L.R.B. 457 (1943). Then on March 26, 1945, after 
the applications for certification in the Bethlehem action had been filed, the National Board 
indicated a change in policy, and asserted, “‘. . . . we find that all general foremen, foremen, 
assistant foremen, and special assignment men employed by the Company .. . . constitute a 
unit appropriate for the purposes of collective bargaining within the meaning of Section 9(b) 
of the Act.” Matter of Packard Motor Car Company, 61 N.L.R.B. 4, 26 (1945). See Collec- 
tive Bargaining by Supervisory Employees under the Wagner Act, 13 Univ. Chi. L. Rev. 332 
(1946). 
The NLRA § 9(b), 49 Stat. 453 (1935), 29 U.S.C.A. § 159(b) (1947), stated “that the Board 
shall decide in each case whether, in order to insure to employees the full benefit of their right 
to self-organization and to collective bargaining . . . . the unit appropriate for the purposes 
of collective bargaining shall be the employer unit, craft unit, plant unit, or subdivision there- 
of.” Compare LMRA § 9(b) H.R. 3020, 80th Cong. rst Sess. (Pub. L. No. ror, 1947). 


*4.N.Y. Labor Law (McKinney, 1940) c. 30 §§ 700-716. 
8 295 N.Y. 607, 64 N.E. 2d 352 (1946). 
© LMRA § 2(3), H.R. 3020, 80th Cong. 1st Sess. (Pub. L. No. 101, 1947). 


17 The national board, in NLRB v. Schmidt Bakery Co., 122 F. 2d 162 (C.C.A. 4th, 1941), 
assumed jurisdiction where products of a bakery were sold only within the state of its location 
on the grounds that seventy-five per cent of the material used in the manufacture of its goods 
was shipped from outside the state. In Santa Cruz Fruit Packing Co. v. NLRB, 303 U.S. 453 
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porations sought certification by the state Board, the important issue presented 
was whether state action is precluded where the national Board concededly has 
jurisdiction but has not exercised it in the specific case. 

The question was not to be answered by precedent. The action of the New 
York State Labor Relations Board could not be upheld on the basis of the Allen- 
Bradley case, for, to come within the rule of that case, the employee and union 
conduct must not have been covered by the NLRA. Since the NLRA provided 
for investigation by the national Board whenever a question affecting commerce 
arose concerning the representation of employees,** the conduct in question was 
regulated. On the other hand, the action of the state Board could not be con- 
demned on the basis of Hill v. Florida, for interference with collective bargaining 
would have to be shown if the rule of that case were to be invoked. In the Bethle- 
hem case, collective bargaining was facilitated when the New York Board certi- 
fied a bargaining unit which would not have been certified (at that time) by the 
national Board. 

Justice Jackson, speaking for the majority, began by stating that the initia} 
question was whether, Congress having undertaken to deal with the labor rela- 
tionship here involved, the states could not do so. Congress had not laid down 
any guides for the construction of the Act, and it was therefore necessary to con- 
sider the relation of federal and state power to the subject matter of the case to 
determine whether exclusion of state authority could be implied. The Court 
found that the subject matter was not so blended with national government re- 
sponsibilities that its nature alone raised an inference of exclusion. 


After apparently holding that the Act did not exclude state authority, the 
Court stated that states may, under regulative statutes such as the NLRA 
where effective regulation awaits the issuance of rules by an administrative 
body, exercise their police power in the interval before those rules are estab- 
lished. 


However, 


. ... the conclusion must be otherwise where failure of the federal officials affirmative- 
ly to exercise their full authority takes on the character of a ruling that no such regula- 
tion is appropriate or approved pursuant to the statute It is clear that the 
failure of the National Labor Relations Board to entertain foremen’s petitions was of 
the latter class.’9 


(1938), the cannery involved obtained all of its fruits and vegetables locally, but the national 
board took jurisdiction because substantial quantities of the cannery’s products were shipped 
in interstate and foreign commerce. Most of the products of the two subject corporations were 
shipped to points outside the state of New York, and most of the raw materials delivered to the 
plants from out-of-state. Briefs of United States (1946) Nos. 55, 76 and 12 and 16; see also 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 222 (1938). 


** NLRA § 9(c), 49 Stat. 453 (1935), 29 U.S.C.A. § 159 (c) (1947). 
9 67 S.Ct. 1026, 1030 (1947). 
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Justice Jackson declared that a different problem not here decided would arise 
if the reason for the national Board’s refusal to take jurisdiction was not a mat 
ter of policy, but was “for budgetary or other reasons.”?° 

The opinion is not entirely free from ambiguity. While the Court suggested 
that the Act itself did not oust state jurisdiction, there is other language which 
throws some doubt upon the conclusion that it was the policy of the Board and 
not the NLRA itself which prevented the exercise of jurisdiction by the state 
Board. The following paragraph is an example: 

The federal board has jurisdiction of the industry It asserts, and rightfully so, 
under our decision in the Packard case,” its power to decide whether these foremen 


may constitute themselves as a bargaining unit. We do not believe this leaves room for 
the operation of the state authority asserted. 


This statement has been interpreted as an assertion that the mere fact that the 
national Board has power to act is sufficient to exclude state action. Justice 
Frankfurter, dissenting, believed that: 

the Court’s opinion carries at least overtones of meaning that, regardless of the con- 
sent of the National Board, New York is excluded from enforcing rights of collective 
bargaining in all industries within its borders as to which Congress has granted op- 
portunity to invoke authority of the National Board.’ 

Justice Frankfurter was convinced that the majority opinion put an end to the 
convenient cooperative agreements between the national and state boards, and, 
although the majority had not committed itself as to cases where budgetary 
or other reasons were the cause of Board inaction, he was “unable to see how 
state authority [could] revive because Congress [might see] fit to put the Board 
on short rations.’ 

It must be remembered that the Court was concerned with representation, 
and not unfair labor practices, in the Bethlehem case. Hence Sections 9(b) and 
9(c) of the NLRA were involved, and not Section 1o(a). Section 9(c) provided 
for investigation by the national Board “whenever a question affecting com- 
merce arises concerning the representation of employees 5 No words of 

» Thid., at 1031 (1947). 

** Matter of Packard Motor Car Company, 61 N.L.R.B. 4 (1945). 

* 67 S.Ct. 1026, 1031 (1947). 3 Ibid., at 1032. 

*4Tbid., at 1033. About a month after the Bethlehem case, Justice Douglas cited it as 
authority for the statement that “We recently noted that Congress can act so unequivocally 
as to make clear that it intends no regulation except its own.” Rice v. Santa Fe Elevator 
Corp., 67 S.Ct. 1146, 1155 (1947). 

*% NLRA §9(c), 49 Stat. 453 (1935), 29 U.S.C.A. § 159(c) (1947). These words have not 
been appreciably changed by §o(c) of the LMRA, H.R. 3020, 80th Cong. 1st Sess. (Pub. L. 
No. 101, 1947): “.... if it [national Board] has reasonable cause to believe that a question 
: cepeenneoen affecting commerce exists it shall provide for an appropriate hearing upon 

whe term ‘affecting commerce’ means in commerce, or burdening or obstructing commerce 
or the free flow of commerce, or having led or tending to lead to a labor dispute burdening or 
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sole power to handle representation cases appeared in the NLRA or now appear 
in the LMRA. It thus seems reasonable to conjecture that if, as Justice Frank- 
furter supposed, the decision of the Court meant that the national Board’s 
jurisdiction under the NLRA was exclusive in representation cases, then, 
a fortiori, the Court would also feel it was exclusive in unfair labor practice cases 
where the applicable Section, 1o(a), included an express provision to that 
effect. 

While it appears that the concurrent jurisdiction view could perhaps be 
considered abated by the Bethlehem decision, the Supreme Court of Wisconsin 
did not submit to such an interpretation. It is not surprising that the Wisconsin 
Court, two months afterwards, was still saying, “The National Labor Relations 
Board not having exercised any jurisdiction of such labor dispute the State 
Board may exercise jurisdiction of it.”** Although the company involved in the 
case was within the jurisdiction of the national Board, and although the Na- 
tional Labor Relations Board had certified the union as the bargaining agent of 
the employees, the Wisconsin Court stated that the Bethlehem case did not 
apply. That court interpreted the Bethlehem case as a holding that when the 
national Board declined to designate foremen as a bargaining unit it was exercis- 
ing the jurisdiction delegated to it under the federal Act, thus excluding state 
regulation.?’ 

The Pennsylvania Supreme Court took, like Justice Frankfurter, a broader 
view of the intended impact of the Bethlehem case. In Pittsburgh Rys. Co. Sub- 
station Operators and Maintenance Employees’ Case,** that Court averred that 
the clear implication of the decision is that wherever Congress has the power of 
regulation over the employer-employee relationship and has acted with regard 
to that relationship, state power is suspended and cannot constitutionally be 
exercised. 

The latter interpretation, prior to the passage of the LMRA, appeared un- 
fortunate in at least one respect. The National Labor Relations Board cannot 
dispose of all cases coming within its constitutional power. Budgetary limita- 
tions have in the past hampered the Board,* and at times there might be such 
a backlog of cases that prompt hearing would be impossible.*° It is apparent 


obstructing commerce or the free flow of commerce.” NLRA § 2 (7), 49 Stat. 450 (1935), 29 
U.S.C.A. § 152 (7) (1947). LMRA § 2(7), H.R. 3020 80th Cong. 1st Sess. (Pub. L. No. 101, 
1947). 

* International Union v. Wisconsin Employment Rel. Board, 27 N.W. 2d 875, 883 (Wis., 
1947). 

27 Ibid. Perhaps the International Union case could be justified on the basis of the Allen- 
Bradley case. This would require a showing that the NLRA did not cover the union ac- 
tivity involved in the case. 

** 54 A. 2d 891, 895 (Pa., 1947). 

2° U.S. Briefs (1946) Nos. 55, 76 at p. 67. 


3° At the end of 1946, the board had 460 unfinished cases. Bethlehem Steel Co. v. New 
York Labor Rel. Board, 67 S.Ct. 1026, 1035 (1947). 





NOTES 369 


that if the fact that the national Board has jurisdiction is sufficient to prevent 
the exercise of state jurisdiction, and if the federal Board is unable to dispose of 
all cases over which it has jurisdiction, some employer-employee disputes will 
not receive a hearing. Congress has attempted to remedy the situation in Sec- 
tion 10(a) of the recent Act by empowering the national Board to cede jurisdic- 
tion to state agencies.** There seems implicit in the section a recognition of the 
Frankfurter-Pennsylvania interpretation of the Bethlehem case, for unless the 
states have no authority in cases affecting commerce until given it by the 
NLRB, the provision for ceding jurisdiction is of no use. A condition precedent 
to a cession of jurisdiction is that the statute under which the state board 
operates must be consistent with the corresponding provision of the federal Act 
and must not have received a construction inconsistent therewith.** This makes 
employer-employee protection, in some cases, depend upon whether the state 
in question has a statute consistent with the corresponding section of the 
LMRA. It appears that Section 10(a) will encourage state legislation consistent 
with the national Act. The states have their choice between passing such legis- 
lation and construing it in a manner consistent with the national Board’s con- 
struction of the federal Act, or taking no part in regulating unfair practices 
which affect commerce. 

Two other sections of the LMRA have sufficient effect upon federal-state 
relations to deserve consideration along with Section 1o(a). Section 14(a)* pro- 
vides that no employer subject to the LMRA shall be compelled to deem indi- 
viduals defined as supervisors as employees for the purpose of any law relating 
to collective bargaining. The section narrows the effect of the Allen-Bradley 
decision by prohibiting states from giving supervisors collective bargaining 
rights—even in the absence of federal regulation. 

Section 14(b)34 makes it clear that the LMRA does not authorize union shop 
agreements under Section 8(a) (3) in states where the union shop, preferential 
hiring, or any agreements requiring membership in a labor organization as a 
condition of employment are prohibited by state law. A state is free to act under 
this section providing its regulations are at least as stringent as those of the 
national Board, and the action may be taken without any cession from the na- 
tional Board. Nearly one-third of the states have already declared closed shop 
agreements unlawful.+§ 


3t LMRA § 10(a), H.R. 3020, 80th Cong. 1st Sess. (Pub. L. No. 101, 1947). 

# Ibid. 

33 LMRA § 14(a), H.R. 3020, 80th Cong. 1st Sess. (Pub. L. No. 101, 1947). 

4 Tbid., at § 14(b). 

38 Ariz. L. (1947) c. 81; Ark. Acts (1947) c. 101; Del. Laws (1947) c. 196; § 30; Fla. Const. 
Declaration of Rights, § 12; Ga. L. (1947) Act. No. 140; Iowa Acts (1947) c. 296; La. Gen. 
Stat. Ann. (Dart. 1939) § 65; Neb. Const. Art. 15 §§ 13-15; N.C. L. (1947) c. 328; S.D. L. 
(1947) S.B. 224; Tenn. Pub. Acts (1947) S.B. 367; Tex. Ann. Rev. Civ. St. (Vernon, 1947) 


art. 5207a; Va. Acts (1947) c. 2 §§ 1-8. These provisions all seem to include union shop as well 
as closed shop agreements. 
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Section ro(a), together with Sections 14(a) and 14(b), indicates that Con- 
gress intends the national Board to have control over labor relations affecting 
commerce unhampered by state legislatures or state boards. If the Bethelehem 
case is to be construed as an absolute prohibition on state regulation, state 
boards may claim authority to act only when jurisdiction is ceded by the na- 
tional Board. The national Board will yield jurisdiction only where the state 
statutes are compatible with the federal Act, and where'the state act has been 
given a congenial construction. 

There is another possibility—one which would take the exclusive control over 
all labor relations out of the hands of the NLRB and allow the exercise of state 
jurisdiction, even where not ceded by the national Board. It is reasonable to 
suppose that Justice Jackson did not intend to bar the states except where they 
were following a policy contrary to that of the national Board. The Wisconsin 
Supreme Court believed that the Bethlehem opinion went no further.* If it did 
not, there is no reason why states cannot exert jurisdiction over labor disputes 
in cases affecting commerce without receiving the sanction of the NLRB, as 
long as they are not following a policy opposed to that of the federal Board. For 
while the LMRA does empower the NLRB to cede jurisdiction to state boards, 
it does not explicitly make the power of the Board exclusive. 

It therefore becomes clear that Section ro(a) of the LMRA has not clearly 
defined the respective scopes of jurisdiction of the national and state boards 
unless buttressed by one of two possible interpretations of the Bethlehem case. 
Until the Supreme Court undertakes to clarify the meaning of that decision, 
the problem of jurisdictional conflicts will remain unsettled. 


3% International Union v. Wisconsin Employment Rel. Board, 27 N.W. 2d 875, 883 (Wis., 
1947). 
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SUBROGATION OF SURETY TO PRINCIPAL’S RIGHTS 
AGAINST THIRD PERSONS 


A contractor agreed with a state highway department to furnish and deliver 
all material and to do all work required in improving thirteen miles of a high- 
way. The plaintiff surety company gave a bond to secure performance of this 
contract. The defendant subcontractor then agreed with the contractor to ap- 
ply surfacing to the base to be constructed by the latter. Upon default of the 
contractor, the plaintiff (surety company) completed the contract. The plain- 
tiff brought action against the defendant (subcontractor) to recover the cost of 
that part of the work covered by the subcontract which the subcontractor failed 
to perform. It was held that although the surety stood in the position of the 
contractor (principal) he could not collect from the subcontractor who, in this 
instance, was excused by the default of the contractor on the subcontract. 
National Surety Corp. v. Allen-Codell Co.* 

“The surety’s usual rights of recourse against his principal, arising as an in- 
cident of the relation of principal and surety . . . . in general have been applied 
to the compensated surety. Thus, such a surety may have exoneration, subro- 
gation, and reimbursement against his principal 2 Subrogation, the 
remedy which the surety resorted to in this case, has as its general purpose ‘‘to 
give to the surety, who discharges the principal’s obligation, any rights and 
remedies which the obligee had as against the principal ”3 But the Ken- 
tucky District Court states that a “surety who, under the requirement of his 
bond, completes the contract of a defaulting contractor may be subrogated to 
all the rights and remedies of the defaulting contractor against a third person 
who by a subcontract, was obligated and wrongfully failed to perform some 
part of the work which the surety was required to complete, although no rela- 
tion of contract or of privity existed between the surety and subcontractor.”’ 
While it is generally said that the surety, by subrogation, is placed in the posi- 
tion of the creditor (obligee) and is given the latter’s rights against the princi- 


* 70 F. Supp. 189 (Ky., 1947). 
* 4 Williston, Contracts § 1212A (rev. ed., 1936). 


3 Gilbertson v. Northern Trust Co., 53 N.D. 502, 512, 207 N.W. 42, 45 (1925): “The right 
of subrogation may be generally described as an equity by which a person who is secondarily 
liable for a debt and has paid the same, is put in the place of the creditor so as to entitle him to 
make use of all of the securities and remedies possessed by the creditor, in order to enforce the 
rights of exoneration and indemnification against the principal debtor.” Spencer, Suretyship 
§ 133 (1913); Rest., Security § 141 (1941). 


470 F. Supp. 189, 191 (Ky., 1947). 





372 THE UNIVERSITY OF CHICAGO LAW REVIEW 


pal (contractor),’ the District Court would place the surety in the position of the 
principal (contractor) and give him the latter’s rights against third parties. 
The District Court for the Eastern District of Kentucky is not the first court 
to state that the surety may be subrogated to the rights and remedies of the 
principal. However, it appears that never before has a court stated that such 
subrogation entitles the surety to the principal’s rights against one not a party 
to the suretyship contract. In fact, the usual issue in the building contractor’s 
bond cases concerns the right of the surety to the amounts owed by the creditor 
to the principal.” Upon default of the contractor, the surety may be called upon 
to complete the contract; after all work is finished the surety seeks payment for 
his work out of the funds held by the owner (creditor). The courts appear to be 
unanimous in granting the surety such relief.* The majority of courts say that 
the surety becomes entitled to the funds by way of subrogation to the rights of 
the creditor.* Other courts reach the same result by saying that the surety is 
subrogated to the rights of the principal (contractor).'® Confusion in the use of 
the term subrogation is apparent. Some courts use the term only when they 
mean the equitable substitution of the surety for the creditor in such a manner 
that the former gets the latter’s rights and remedies against the principal,” 
while other courts use the term in a broader sense meaning any equitable sub- 
stitution of parties that will result in “ultimate discharge of an obligation by a 
person who in equity and good conscience ought to pay.’’* The United States 
Supreme Court pointed out over half a century ago that a great deal of confu- 
sion was caused by treating the surety as being subrogated to the rights of the 


5 Gilbertson v. Northern Trust Co., 53 N.D. 502, 207 N.W. 42 (1925). 


6 “The right of subrogation extends not only to rights and remedies of the creditor, but also 
to those of the principal on the bond.” Maryland Casualty Co. v. United States, 32 F. Supp. 
746, 754 (Ct. Cl., 1940); United States Fidelity and Guaranty Co. v. City of Bristow, 4 F. 2d 
810 (D.C. Okla., 1925); Silver Fleet Motor Exp. v. Zody, 43 F. Supp. 549 (Ky., 1942); People v. 
Roseland State Savings Bank, 318 Ill. App. 495, 48 N.E. 2d 600 (1943); Labbe v. Bernard, 
196 Mass. 551, 82 N.E. 688 (1907); 37 Yale L.J. 391 (1928), noting Fidelity and Deposit Co. 
v. Union State Bank, 21 F. 2d 102 (Minn., 1927); ro Minn. L. Rev. 357 (1926), noting Barrett 
Bros. Co. v. County of St. Louis, 165 Minn. 158, 206 N.W. 49 (1925). 


7Surety on Building Contractor’s Bond, 19 Minn. L. Rev. 454 (1926); Right of Con- 
struction Contractor’s Surety to Funds in Owner’s Hands, 43 Yale L.J. 1135 (1934). 


* Authorities cited note 6 supra, and Illinois Surety Co. v. Mitchell, 177 Ky. 367, 197 S.W. 
844 (1917); Hackensack Brick Co. v. Bogota, 86 N.J. Eq. 143, 97 Atl. 725 (1916). The surety 
is reimbursed, but the profits, if any, must be given to the contractor. Williston, op. cit. supra 
note 2, at § 1285; Rest., Restitution § 80 (1937); Lacy v. Maryland Casualty Co., 32 F. 2d. 
48 (C.C.A. 4th, 1929). 

9“... a large majority of courts hold that the surety is subrogated to the rights of the 
owner, and award the funds to the surety in preference to the assignee of the contractor.” 
Right of Construction Contractor’s Surety to Funds in Owner’s Hands, 43 Yale L.J. 1135, 
1141 (1934). 

*© Maryland Casualty Co. v. Cincinnati, 291 Fed. 834 (D.C. Ohio, 1923); Morgenthau v. 
Fidelity and Deposit Co. of Maryland, 94 F. 2d 633 (App. D.C., 1937). 

™ Note 3 supra. 


™ National Surety Corporation v. Allen-Codell Co., 70 F. Supp. 189, 191 (Ky., 1947). 
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contractor; it held in Prairie State National Bank v. United States** that the 
surety, by subrogation, was given the rights of the creditor. 

From the general definition of the doctrine of subrogation’ and from the 
position taken by the United States Supreme Court," it appears that an accu- 
rate statement of the surety bond situation might be as follows: unpaid 
funds are security held by the creditor (obligee) until performance is completed 
by the contractor. When the surety, in accordance with requirements of the 
contractor’s bond, completes the contract, he then becomes eligible to make 
use of the remedy of subrogation. The surety is, by subrogation, placed in the 
position of the creditor (obligee), and he is given the latter’s securities against 
the contractor (principal); such securities would include funds due the con- 
tractor.” 

The case under discussion appears anomalous, not because it states that the 
surety may be subrogated to the rights of the principal (contractor), but be- 
cause it would allow such subrogation to be effective against third parties. In 
the other cases where subrogation to the rights of the principal has been sanc- 
tioned,’? such rights have been allowed only to the extent of enabling the surety 
to receive funds in the hands of the creditor (obligee)."* 

The effect of the view taken by the Kentucky District Court becomes clearer 
after reflection upon the situation that will require its use. The surety, in the 
usual case, will not need the remedy providing for subrogation to the rights of 
the principal against third parties. When the funds in the hands of the creditor 
are sufficient to compensate the surety for work done, he has his remedy of sub- 
rogation.’® As long as the principal (contractor) remains solvent, the surety can 
be repaid by reimbursement.”* Thus, it is only when there are insufficient funds 
in the hands of the creditor and when the principal becomes insolvent that the 
remedy against the third party will really be required in order to save the surety 
from financial loss. 

When the principal (contractor) becomes insolvent, the general rule is that 

13 “Hitchcock’s [surety’s] right of subrogation, when it became capable of enforcement, 


was a right to resort to the securities and remedies which the creditor was capable of asserting 
” Prairie State National Bank v. United States, 164 U.S. 227, 232 


4 See note 3 supra. 

5 Prairie State National Bank v. United States, 164 U.S. 227 (1896). 

6 “The rule is well settled that, independently of assignment, the surety on a contractor’s 
bond, who completes the contract on default of the principal, is subrogated to the rights of 
the obligee, and to the extent necessary to reimburse himself, has an equity in the funds due the 

” Lacy v. Maryland Casualty Co., 32 F. ad 48, 51 (C.C.A. 4th, 1929). 

17 See cases cited note 6 supra. 

"8 “When the sureties should be called up to make good the default of Rodgers [contractor] 
and should complete the work which he ought to have done, they would become subrogated 
to all his rights under the contract and entitled to receive whatever part of the contract price 
had not been paid to him.” Labbe v. Bernard, 196 Mass. 551, 552, 82 N.E. 688, 689 (1907). 

"9 4 Williston, op. cit. supra note 2, at § 1266. 

2 4 Williston, op. cit. supra note 2, at § 1274. 
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the surety can seek indemnification or attempt to enforce the creditor’s rights 
to which he succeeds by subrogation. Whichever remedy the surety chooses, he 
becomes eligible to collect his pro rata share of any assets that the bankrupt 
principal has; the surety is just one of perhaps many creditors of the principal. 
That the surety stands upon no better footing than any other creditor of the 
principal is brought out in Carlton v. Simonton.” There the principal borrowed 
money from the creditor, and the plaintiff and another were sureties on the 
$10,000 note which the principal gave the creditor. The creditor got a judgment 
for the amount of the note and the sureties were forced to pay it. The principal 
was insolvent, having deposited the money borrowed on the note in a bank 
which subsequently became insolvent. The principal was allowed to prove her 
debt against the insolvent bank for the money so deposited, and an order was 
made allowing her to draw from the receiver of the bank 30 per cent of her claim, 
when assets came into his hands, to make her equal with those creditors who 
had already been paid dividends from the assets; and thereafter, she was to 
share equally with the other creditors in the assets of the bank. The plaintiff 
(one of the sureties) contended that since the principal was insolvent, he and the 
other surety should be “substituted to the rights of the defendant [principal], 
and allowed to follow the fund in the hands of the receiver, and subject it to the 
payment of his [plaintiff’s] claim against defendant [principal] for money paid 
to her use.””*? To this suggestion the court said, “If a principal borrow money, 
give his note for same with surety, and the surety afterwards is compelled to 
pay the note, this does not give the surety any lien or specific equitable right, 
to resort to and have the property, right or credit, the principal may have ob- 
tained with the very money he so borrowed, applied to the payment of his debt. 
In such a case, the surety stands upon no better footing than any other creditor of 
the principal. The surety is simply a creditor of the principal without security. 
. . «+ The complicated interests of society, the constant and rapid dealings of 
men with each other, the difficulty experienced in tracing the investment and 
application of money, and like considerations, make it necessary to Meat the 
surety as an ordinary creditor, and to give his debt no special advantage over the 
just debt of any other creditor.”*4 By the view of the Kentucky District Court, 

+ “A surety is usually held to have two rights upon the insolvency of the principal debtor; 
he can seek indemnification in the amount he has actually paid the creditor or he can enforce 


the creditor’s rights to which he succeeds by subrogation.” 54 Harv. L. Rev. 349 (1940), noting 
American Surety Co. v. Bethlehem National Bank, 33 F. Supp. 722 (Pa., 1940). 

™ 94 N.C. 401 (1886). 3 Thid., at 402. 

4 [bid., at 404 (italics added). Contra (as to subrogation to the rights of the principal): 
Commercial Credit Co. v. Eisenhour, 28 Ariz. 112, 236 Pac. 126 (1925), where a car dealer 
made a conditional sale of an automobile to the principal. The principal gave notes for the 
balance of $2,000 due thereon. The car dealer assigned the notes, together with the contract of 
sale, for a valuable consideration to the director. The car dealer guaranteed payment of the 
notes as surety. The principal took out fire insurance on the Car, making it payable to the 
creditor. When the principal defaulted and surrendered the car to the creditor, the creditor 
declared the notes due and payable instead of accepting the car as full settlement. The car 
was turned over to the surety to sell at a private sale, and it was completely destroyed by fire 
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however, it seems the surety would not be limited to his pro rata share of the 
principal’s assets. Instead, he would be permitted to be reimbursed in full from 
this particular asset, regardless of whether there were other creditors of the 
principal or not. It is submitted that this would show undue solicitude for the 
compensated surety, especially when he has had a chance to investigate his risk 
before signing the bond and has been paid to take the risk.’ 


while in the hands of the surety. The surety paid the creditor the full amount due on the 
notes and demanded delivery of the insurance policy. The creditor, however, refused to turn 
over the insurance policy, and instead had it cancelled. The court held that the principal had 
a vested right to have the proceeds of the policy applied in payment of the debt, and the 
surety—having paid the debt—was entitled to be subrogated to every right which the principal 
had. It would appear that such a solution in some cases may lead to difficulties, as indicated in 
Carlton v. Simonton, 94 N.C. 401 (1886). It is therefore submitted that it might be wise to 
hold consistently that the surety, upon satisfying the principal’s obligation, is subrogated to 
the rights of the creditor against the principal, Rest., Security § 141(a) (1941), and to the 
interests which the creditor has in security for the principal’s performance, Rest., Security 
§ 141(b) (1941). In this case, the surety would have had the burden of showing that the 
insurance policy was “security” held by the creditor, before he could claim it. If this could 
have been shown, the result in the case would have remained unchanged. Perhaps the court 
wanted to avoid the difficulty of deciding whether insurance was within the meaning of se- 
curity. 

To the same effect, see Deitzler v. Mishler, 37 Pa. 82 (1860), where one of several joint 
purchasers failed to pay his share of the purchase-money, and the sureties on his bond, who 
were associates in the original purchase, paid it. The court held that an equitable title to his 
share in the land became vested in the sureties. It is suggested that this goes too far in subro- 
gation to rights unrelated to the suretyship transaction, and that the sureties are adequately 
protected if they are given the creditor’s rights against the principal. The result is comparable 
to strict foreclosure of a land contract and it may not be objectionable if it is subjected to 
appropriate limitations. An intelligible limit that should in any event be placed upon subroga- 
tion was indicated by the Supreme Court of Pennsylvania in Buckwalter Stove Co. v. Ed- 
monds, 283 Pa. 236, 241, 128 Atl. 835, 836 (1925), where it was held that “... . a surety, on 
paying an obligation given by the principal as part consideration for property bought, does 
not thereby become part owner of the property Otherwise [his creditors] might recover 
land on which she [principal] had expended large sums of her money 9 

And see Poe v. Philadelphia Casualty Co., 118 Md. 347, 84 Atl. 476 (1912), where the 
principal took out casualty insurance against “loss resulting from” liability to its workers. 
The terms of the insurance precluded actions by workers against the insuring casualty com- 
pany. A worker died from accidents covered by the policy. His administratrix, now “creditor” 
of the employer principal, attached the principal’s property for payment of any judgment that 
might be recovered in her pending negligence action against the principal. The surety gave a 
bond to the creditor wherein it (surety) promised to pay the judgment if one was obtained 
against the principal and if the principal failed to pay. Relying upon this bond, the creditor 
released the principal’s property which had been attached. The creditor obtained a judgment 
against the principal, and the surety was forced to pay it. The surety then asserted that it 
should be subrogated to the rights of the principal and should be permitted to collect from 
the casualty company. The court held that the insurance was for the protection of the principal 
alone and that the only rights which the surety acquires by subrogation are those of the 
creditor of his principal. Since the creditor in the instant case had no rights against the casualty 
company, it was held that the surety could obtain no such rights. Subrogation to the principal’s 
rights was denied. This case is in accord with Carlton v. Simonton, and it seems sound; cf. 
Whigham v. W. Hall & Co., 8 Ga. App. 509, 70 S.E. 23 (1911). A surety is not excused by a 
principal’s release of his rights (here rights in security) as he may be by a creditor’s surrender 
of his rights in security. See Sturges, Cases on Credit Transactions 154 (1947). 

8 See Arnold, The Compensated Surety, 26 Col. L. Rev. 171 (1926), for comparison of the 
gratuitous surety and the compensated surety; note 2 supra. 
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This position is not meant to imply an opinion upon the closely related prob- 
lem of the surety’s use of the principal’s claims against the creditor for defensive 
purposes. A typical example of the latter situation is the one in which the surety 
alleges the creditor’s breach of warranty in his sales contract with the principal.” 
Here the surety has guaranteed the credit of the buyer to the seller, and the 
seller (creditor) has his choice of suing either the buyer (principal) or the surety 
if payment is not made when due. If the creditor chooses to sue the surety, can 
the surety plead breach of warranty as a defense? ‘If the creditor sues the surety 
alone, it is generally held that the surety cannot use defensively a claim of the 
principal debtor against the creditor A few courts, however, allow the 
surety a defense to the extent of the damage caused by the creditor’s breach of 
his promise to the principal. The prevailing view is also applied by many courts 
where the principal’s claim against the creditor is a liquidated debt. Where the 
principal and his surety are sued together, the surety is generally allowed the 
benefit of any claim that the principal can use defensively.’’?7 

The various arguments in this type case were brought out in Gillespie v. Tor- 
rance,** where the creditor brought an action upon a promissory note against the 
indorser (surety) only. The surety’s defense was that the note was one of several 
given for oak timber sold by the creditor to the principal, and that there were 
defects in the quality of this timber. The question was clearly raised as to wheth- 
er the surety could avail himself of a breach of warranty of the quality of the 
timber, made by the plaintiffs (creditor) to the principal, on the sale to the lat- 
ter. The court pointed out that: 1) the principal had the right to elect whether 
to set up the breach of warranty by way of defense or to resort to cross-action 
to recover damages, and the surety should not be allowed to make that choice 
for the principal; 2) although a surety may show a failure of consideration of his 
principal’s contract which he is called upon to perform,” the damages involved 
in the Gillespie case constituted a counterclaim—not mere failure of considera- 
tion; and not being caused by the surety, such damages cannot be claimed by 
him; 3) if the surety were permitted to set up the counterclaim, it would bar 

%* The defenses of the surety based on the principal’s other defenses against the obligee 
are not here considered. For discussion see 4 Williston, op. cit. supra note 2, at § 1218, and 
cases cited therein; The Availability of a Principal’s Defenses to His Compensated Surety, 46 
Yale L.J. 833 (1937); 21 Ill. L. Rev. 637 (1927), noting Bank of Clinchburg v. Carter, 101 W. 
Va. 669, 133 S.E. 370 (1926), a casein which the surety was permitted to use as defense duress 


practiced on the principal; Sharp, Promissory Liability, 7 Univ. Chi. L. Rev. 1, 250, 274 (1939, 
1940); Rest., Security § 118 (1941). 


77 Arant, Suretyship § 60, at 204 (1931). But after making such a statement of the law, 
the author takes the view that the creditor’s breach of warranty should constitute a complete 
defense to the surety, because the creditor has by such breach produced a risk of non-per- 
formance by the principal that could not have been contemplated by the surety. Ibid., at 
206. For the view that breach of warranty ought not to work a complete release of the surety 
in those cases in which the seller was unaware before delivery that the goods did not conform 
to warranty, see Levine, The Principal’s Warranty and Offset Claims Against the Creditor as 
Defenses to the Surety, 30 Mich. L. Rev. 197 (1931). 


8 25 N.Y. 306 (1862). * Rest., Security § 126 (1941). 
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future action by the principal for the breach of warranty; and since no balance 
could be found in the principal’s favor, the surety might thus bar a large claim 
in cancelling a small one; and 4) in a case where there are a number of sureties 
severally liable, if they all set up the same defense of breach of warranty, how 
would the conflicting claims be reconciled? On the basis of these four considera- 
tions, the court concluded that the general rule should be that the surety, when 
sued alone, may not set up in defense the creditor’s breach of warranty in his 
contract with the principal.%° 

As to the surety’s use of the principal’s claims against the creditor for set-off, 
“the general rule of law is that, where a surety alone is sued, in the absence of 
statute permitting it, he cannot avail himself of any claim of his principal 
against the creditor where he has not interest in the claim. The surety must pay 
the claim and look to his principal for reimbursement. But where there are 
special circumstances, such as the insolvency of the principal, which would make 
it inequitable to deny the set-off, it will be allowed. When the surety has no re- 
course to his principal, it would be inequitable to deprive him of what was a per- 
fectly good set-off between the principal and his creditor.” 

The New York Civil Practice Act provides that “where a defendant sets up 
any counterclaim which raises questions between himself and the plaintiff along 
with any other persons, he shall set forth the names of all the persons who, if 
such counterclaim were to be enforced by cross action would be defendants to 
such cross action.’’#* The use of such a rule to enable the surety to bring the 
principal into the action brought by the creditor against the surety seems de- 
sirable. The suggestion has been made that in cases of this type the principal 
should be joined by an equity proceeding, for only chancery can give due regard 
to all the interests involved.* It is submitted that if joinder of the principal in 

3¢ Surety cannot in law counterclaim for damages to principal arising out of the defective 
construction of machinery, when sued by the manufacturer of said machinery (creditor). 
Hiner v. Newton, 30 Wis. 640 (1872); see 4 Williston, op. cit. supra note 2, at § 1251. 

3* Clark Car Co. v. Clark, 48 F. 2d 169, 170 (C.C.A. 3d, 1931), noted in 16 Minn. L. Rev. 
217 (1931). Would it be reasonable to argue that the creditor’s need for protection determines 
the scope of the surety’s obligation, so that, at any moment, it extends only to such part of the 
principal’s obligation as may not in effect be cancelled by obligations of the creditor? For an 
affirmative answer, see Arant, Suretyship § 60, at 210; for a negative answer, see Levine, The 
Principal’s Warranty and Offset Claims Against the Creditor as Defenses to the Surety, 30 
Mich. L. Rev. 197, 204-19 (1931); Rest., Security § 133 (1941). 

32 N.Y. Civ. Prac. Ann. (Cahill-Parsons, 1946) § 271. Compare the dictum to the effect that 
if the principal is insolvent, the surety—when sued by the creditor—can obtain a court order 
bringing the principal into the action for the purposes of adjudicating the merits of any counter- 
claims against the creditor, in Hiner v. Newton, 30 Wis. 640, 643 (1872); see Levine, The Prin- 
cipal’s Warranty and Offset Claims Against the Creditor as Defenses to the Surety, 30 Mich. 


L. Rev. 197, 210 (1931); for discussion of the use of joinder to protect the principal against 
double recovery and double vexation, see also Levine, ibid., at 219-25. 

33 42 Harv. L. Rev. 443 (1929), noting F. A. Rumery Co. v. Merrill Trust Co., 127 Me. 298, 
143 Atl. 54 (1928); see also 26 Col. L. Rev. 1035 (1926), noting Seager v. Ocean Ave. Realty 
Corp., 217 N.Y. Supp. 471 (1926); when the surety is sued alone, he has in some cases been 
allowed to set up—with the consent of his principal—counterclaims for liquidated damages 
not more than the amount sued from. Dolan v. Buckley, 197 Iowa 1363, 199 N.W. 302 (1924). 
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cases of this type by either code provisions or by equity proceedings were per- 
mitted generally, courts would have little objection to the gurety’s making use 
of the principal’s claims against the creditor. It has been said that “in case of 
recoupment, set off, or counterclaim, the surety’s use of the principal’s rights 
results in no more risk of double recovery against the obligee, than inhere gen- 
erally in the danger of imperfect proof; and the use of these rights creates no 
peculiar danger of double vexation if the rules about res judicata properly ap- 


plicable between assignee, assignor and obligor are applied by proper analogy 
between surety, principal and obligee.”’> 

That the problem of the surety’s use of his principal’s claims against the 
creditor for defensive purposes blends into the issue under consideration—the 
desirability of allowing the surety to be subrogated to the rights of his principal 
against third parties—is brought out in Union Indemnity Co. v. Stevens.5 In 
that case, the First National Bank of Jackson, Mississippi became insolvent at 
a time when the state of Mississippi had $100,000 on deposit. The deposit was 
secured by the bank’s depository bond, upon which the appellant was surety. At 
the time of the bank’s failure, it was holder of a $15,000 warrant, issued by the 
state auditor of public accounts upon the state treasurer, the warrant having 
been issued to take up a note which the Mississippi state insane hospital com- 
mission had given to the bank to meet its current expenses. The surety, after 


34 Sharp, Promissory Liability, 7 Univ. Chi. L. Rev. 1, 250, 274 (1939, 1940). In an action 
against the surety, the surety should be permitted to utilize the principal’sclaims against the 
creditor only if the three parties would all be bound by the adjudication. If the assignor may 
be bound by an action between the assignee and the obligor where the obligor seeks to use 
claims against the assignor to reduce the debt, Chew v. Brumagen, 13 Wall. (U.S.) 497 (1871), 
then it would appear that where the creditor brings action against the surety and the surety 
seeks to use the principal’s claims against the creditor, the principal could be bound by a 
decision. Whatever doubt there may be about the “non-consensual” surety, the principal who 
has dealt with the surety seems to have placed himself in a position where he cannot, any more 
than the assignor, complain of the result. 

In the Chew case, however, reliance was placed upon “‘privity’’ between assignee and 
assignor, and such “privity” may not now be recognized. Taylor v. Barker, 70 Utah 534, 
262 Pac. 266 (1927). The rule with respect to res judicata in the assignee-assignor-obligor situa- 
tion now appears to be that a judgment for or against the assignee is not conclusive upon the 
assignor when the assignor is neither made a party to the action nor notified of it. Schmidt v. 
Louisville R. Co., 99 Ky. 143, 35 S.W. 135 (1896); Johnson v. Union Switch Co., 129 N.Y. 653, 
a9 N.E. 964 (1892); St. John v. Fowler, 165 N.Y. Supp. 377 (1917); Taylor v. Barker, 70 Utah 
534, 262 Pac. 266 (1927) This is perhaps but a manifestation of the broad rule that a judgment 
is effective only between parties to the action and their privies, 1 Freeman on Judgments 
§ 407 (sth ed., 1925), with the qualification that notice to the assignor may be a sufficient basis 
for a determination binding upon him, though he fails to appear in the suit. Montana Coal & 
Iron Co. v. Hoskins, 88 Ore. 523, 172 Pac. 118 (1918). 

It is submitted that if the principal is given notice, he should, by analogy to the assignment 
cases, be bound by determinations made in the action of creditor against surety. The surety 
should be responsible only for the net amount which the principal owes the creditor, unless the 
terms of the suretyship contract state otherwise. The court may, in the process of deciding 
the amount which the surety owes the creditor, be obliged to consider as part of the surety’s 
defense the principal’s claims against the creditor. The findings should be final as to the three 
parties concerned. 


38 57 F. ad 839 (C.C.A. sth, 1932). 





RECENT CASES 379 


paying the state $100,000, sought to have the receiver of the bank allow it to 
deduct the $15,000 represented by the warrant, and to prove an unsecured 
claim for the balance. Although the receiver would only accept proof of the 
$100,000 as an unsecured claim, the Circuit Court of Appeals for the Fifth Cir- 
cuit subsequently held that the surety was entitled to have the receiver transfer 
and deliver to it the auditor’s warrant for $15,000. The reason why the surety 
got the $15,000 warrant was not that he was subrogated to the rights of the 
principal, for such a procedure would have been unfair to other creditors of the 
insolvent bank who were entitled to their pro rata share of the bank’s assets. 
The surety got the warrant because he should never have been required to pay 
the $15,000 which it represented. When the bank became insolvent, it owed the 
state of Mississippi $100,000; the state owed the bank $15,000 on the warrant. 
Since the function of the surety is to protect the creditor from loss in the event 
that the principal does not perform, it would seem that the surety’s duty to pay 
the state might reasonably be limited to $85,000. The Circuit Court of Appeals 
explained that “. ... the debts existing between the bank and the state were 
mutual, notwithstanding that the indebtedness represented by the warrant was 
incurred by the hospital commission. The right of set off, even though it did not 
exist at law, will be recognized and enforced in equity, in view of the bank’s in- 
solvency.’’37 

It is thus apparent that in some cases where subrogation of the surety to the 
rights of the principal will be unfair to other creditors of the principal, equitable 
set-off of the principal’s claims against the creditor may be used by the surety. 
While the same result may be reached in specific cases, the theories of the two 
means are diverse. Where one line of reasoning will appeal to one’s sense of fair- 
ness, the other may not. 

In the case which gave rise to this discussion, the proposition announced— 
that of enabling the surety to be subrogated to the rights of his principal against 
third parties—would be needed most when the contractor becomes insolvent. 
Inasmuch as application of the proposition in such a situation appears unfair to 
other creditors of the contractor, and inasmuch as there is no justification for 
the result on the basis of equitable set-off, and in view of the fact that the propo- 
sition appears to be without precedent, there seems little justification for the 
rule announced in this case. 


EFFECT OF INSURANCE BINDER RECEIPT ON 
APPLICANT’S INTERIM COVERAGE 
The plaintiff sued to recover on a contract for life insurance. Liability of the 
insurance company turned on the construction of these words in the application: 
“if the Company is satisfied that on the date of the completion of Part B of this 
application I was insurable . . . . and if this application, including said Part B, 


¥ Tbid., at 840. 37 Ibid. 
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is, prior to my death, approved by the Company at its Home Office, the insur- 
ance applied for shall be in force as of the date of completion of said Part B.” 
At the time of signing the application on August 3, the applicant paid the first 
premium and the defendant’s agent gave him a receipt, both the application and 
the receipt being forms prepared by the defendant for use by its solicitors. From 
August 3 to August 26, the “Home Office” ordered a series of medical examina- 
tions and investigations, all of which were favorable to insurability. On August 
26 one of the doctors of the company’s medical department approved the appli- 
cation “from a medical standpoint.” On the same day the “Home Office”’ re- 
ceived news of the applicant’s death at the hands of an assailant, and the ap- 
plication was never finally approved. The trial judge found that the applicant 
and the defendant’s agent intended that the former should be covered from the 
date of the completion of Part B, and that if the deceased had lived, approval 
would have been given. On appeal to the Second Circuit Court of Appeals it was 
held that the binder clause was ambiguous; according to well-settled principles," 
the ambiguity was resolved against the insurance company. Judge Learned 
Hand believed that an ordinary man would understand the clause as putting 
the policy into effect on the completion of Part B, and refused to adopt the in- 
terpretation indicated by strict construction of the language. In a concurring 
opinion, Judge Clark, citing a law review comment,’ urged that the effect of such 
binder agreements should not turn on a possible finding of ambiguity but on the 
inequities which might result from the unique nature of the transaction and the 
relationship of the parties. Gaunt v. John Hancock Mutual Life Ins. Co. 

Binder receipts are given to the applicant after payment of the first premium, 
which insurance companies attempt to collect before issuance of the policy in 
order to obtain some measure of protection against the applicant’s arbitrary 
withdrawal of his offer during the company’s expensive investigation of his in- 
surability. Advance collection affords twofold protection: the applicant usually 
feels contractually obliged to perform, and, should he withdraw his application, 
it is unlikely that he would resort to a law suit to recover the relatively small 
sum paid. 


* New York Life Ins. Co. v. Bird, 152 Fla. 532, 12 So. 2d 454 (1943); Prudential Ins. Co. of 
America v. King, 101 F. 2d g90 (C.C.A. 8th, 1939); New York Life Ins. Co. v. Jackson, 98 F. 
ad gso (C.C.A. 7th, 1938); American Inv. Co. of Ill. v. U.S. Fidelity & Guaranty Co., 267 Ill. 
App. 370 (1932). 


* Operation of Binding Receipts in Life Insurance, 44 Yale L.J. 1223 (1935). In that article 
the problem of binder receipts was carefully explored, and the prediction was then made that 
binders of the type in the Gaunt case would fall into disuse. During the past twelve years, 
however, few important changes in the use or judicial treatment of binder receipts have ap- 
peared. 


3 160 F. 2d so9 (C.C.A. 2d, 1947), cert. den. 67 S.Ct. 1736 (1947). The case is noteworthy 
in that there was no Connecticut case clearly in point. Under the doctrine of Erie R. Co. v. 
Tompkins, 304 U.S. 64 (1938), the court faced the problem of finding the local law, and Judge 
Clark’s opinion seems to be directed at improving the local law as well. Hence, Judge Clark 


did not feel justified in abdicating the judicial role for that of “ventriloquist’s dummy” as 
to state law. 
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Although insurance companies are reluctant to give the applicant coverage 
before “Home Office” approval, they feel that in relating the effective date of 
the policy back to the date of application they are giving the applicant certain 
advantages which he would not enjoy if the effective date were the date of final 
approval.‘ The insurer contends that these advantages are expressly or implied- 
ly embodied within the restrictive terms of the binder receipts, and it is there 
that most courts have searched for the intent of the contracting parties.’ In do- 
ing so they have anachronistically regarded insurance contracts as typical bar- 
gained-for agreements, complete in themselves as integrated writings.‘ It is ap- 
parent, however, that the insurance contract is not the result of individual bar- 
gaining between the applicant and the insurance company. The printed con- 
tract forms are prepared in advance by company lawyers, who devise clauses 
which lead the applicant to believe that he is covered from the date of applica- 
cation or medical examination and payment of the first premium.’ An applicant 
cannot bargain as to the terms of one of these mass-produced forms; he must 
“take it or leave it,” usually with no assistance in interpreting the contract ex- 
cept the information given him by an agent.® 

The inevitable inequities resulting from the nature of this transaction have 
prompted some courts to afford the applicant protection by exercise of the judi- 
cial prerogative of interpretation. The binder has frequently been found am- 
biguous and construed against the insurer.? In some instances representations 


4“The defendant suggests six possible ‘advantages’ to the insured which will satisfy the 
phrase, ‘the insurance... . will be in force,’ (1) The policy would sooner become incon- 
testable. (2) It would earlier reach maturity, with a corresponding acceleration of dividends 
and cash surrender. (3) It would cover the period after ‘approval’ and before ‘issue.’ (4) If the 
insured became uninsurable between ‘completion’ and ‘approval’ it would still cover the risk. 
(5) If the insured’s birthday was between ‘completion’ and ‘approval,’ the premium would be 
computed at a lower rate. (6) When the policy covers disability, the coverage dates from ‘com- 
pletion.’ ”’ Gaunt v. John Hancock Mutual Life Ins. Co., 160 F. 2d 599, 601 (C.C.A. ad, 1947). 

5 Maryland Casualty Co. v. Morrison, 151 F. 2d 772 (C.C.A. roth, 1945); Londo v. In- 
tegrity Mutual Ins. Co., 249 Wis. 281, 24 N.W. 2d 628 (1944); Hughes v. John Hancock Mutu- 
al Life Ins. Co., 254 App. Div. 570, 3 N.Y.S. 2d 899 (1938); Arcuri v. Prudential Ins. Co. of 
America, 248 App. Div. 501, 290 N.Y. Supp. 567 (1936); Northwestern Mutual Life Ins. Co. 
v. Neafus, 145 Ky. 563, 140 S.W. 1026 (1911); Cooksey v. Mutual Life Ins. Co., 73 Ark. 117, 
83 S.W. 317 (1904); Chamberlain v. Prudential Ins. Co., 109 Wis. 4, 85 N.W. 128 (1901); 
Steinle v. New York Life Ins. Co., 81 Fed. 489 (C.C.A. sth, 1897); 3 Williston, Contracts § 672 
(rev. ed., 1936); Rest., Contracts § 260(b) (1932). 

* Cases cited supra note 5; 3 Williston, Contracts §§ 604, 606, 631 (rev. ed., 1936); Rest., 
Contracts §§ 228, 230 (1932). 

7 “The clause seems to be a mere trick on the part of the insurance company to deceive the 
applicants into the belief that they have temporary insurance.” Francis v. Mutual Life Ins. 
Co., 55 Ore. 280, 292, 106 Pac. 323, 327 (1910). 

* The representations of the agent usually have no effect on the terms of the binder agree- 
ment. Londo v. Integrity Mutual Ins. Co. 249 Wis. 281, 24 N.W. 2d 628 (1944); Braman v. 
Mutual Life Ins. Co., 73 F. ad 391 (C.C.A. 8th, 1934); Chamberlain v. Prudential Ins. Co., 
109 Wis. 4, 85 N.W. 128 (1901). 

* Cf. New York Life Ins. Co. v. Bird, 152 Fla. 532, 12 So. 2d 454 (1943); Prudential Ins. Co. 
of America v. King, 101 F. 2d 990 (C.C.A. 8th, 1939); New York Life Ins. Co. v. Jackson, 
98 F. ad gso (C.C.A. 7th, 1938); American Inv. Co. of Ill. v. U.S. Fidelity Guaranty Co., _ 
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of the agent** or pamphlet material" are invoked as aids in resolving the am- 
biguity. The desire to find ambiguity leads to uncertainty as to the validity of 
any binder containing the condition precedent of “Home Office” approval, and 
encourages, when the ambiguity is construed against the insurer, renewed ef- 
forts of the insurers’ lawyers to find the magic combination of words. Although 
satisfactory results may be obtained in individual cases by use of the ambiguity 
technique, the uncertainties fostered by this type of construction render it an 
undesirable judicial device. Whether an ambiguity exists, in fact, is the para- 
mount question confronting the courts in dealing with these cases, and the am- 
biguities are frequently discovered by devious means. Indeed, in the Gaunt 
case, Judge Learned Hand seems to be enlarging the area in which ambiguity 
may be found by finding it where the words used, considered in the full context 
of the negotiations, would not be understood by a layman to have the meaning 
attributed to them by insurance underwriters.” A willingness to base a finding 
of ambiguity on terms other than those found within the express words of the 
binder agreement itself seems to be a fair recognition of the inequitable positions 
of the parties and makes it appear likely that Judge Hand and Judge Clark 
were approaching the problem with similar premises. 

The great amount of litigation involving binder receipts points up the fact 
that the methods of dealing with contracts of adhesion" have been largely un- 
satisfactory.'* A satisfactory solution can be reached only by the open recogni- 


267 Ill. App. 370 (1932); Hungate v. New York Life Ins. Co., 267 Ill. App. 257 (1932); Nalty 


v. Federal Casualty Co., 245 Ill. App. 180 (1927); Vance, Insurance § 68, at 201 ,§ 179, at 689 
(ad ed., 1930). It is extremely difficult to predict what will be considered ambiguous. A binder 
clause similar to the one in the principal case has been held to be unambiguous. Corning v. 
Prudential Ins. Co. of America, 248 App. Div. 187, 288 N.Y. Supp. 661 (1936), aff'd 273 N.Y. 
668, 8 N.E. 2d 338 (1937); Arcuri v. Prudential Ins. Co. of America, 248 App. Div. 501, 290 
N.Y. Supp. 567 (1936). 


1° Schulz v. Benefit Ass’n of Railway Employees, 175 S.C. 182, 178 S.E. 867 (1935); Brady 
v. Bankers Casualty Co., 114 Kan. 865, 220 Pac. 1033 (1923); Edwards v. Masonic Mutual 
Life Ass’n, 86 W.Va. 330, 103 S.E. 454 (1920); Kendrick v. Mutual Benefit Life Ins. Co., 124 
N.C. 315, 32 S.E. 728 (1899); Vance, Insurance § 118, at 416 (ad ed., 1930). 


™ Dresser v. Hartford Life Ins. Co., 80 Conn. 681, 70 Atl. 39 (1908). 


2 To an insurance underwriter the meaning of the phrase “‘as of the date of the completion of 
Part B” might be quite clear. But, as indicated by Judge Hand, “the application was not to 
be submitted to underwriters; it was to go to persons utterly unacquainted with the niceties 
of life insurance, who would read it celloquially. It is the understanding of such persons that 
counts; and not one in a hundred would suppose that he would be covered, not ‘as of the date of 
completion of Part B,’ as the defendant promised, but only as of the date of approval.” 
Gaunt v. John Hancock Mut. Life Ins. Co., 160 F. ad 599, 601 (C.C.A. ad, 1947). 


‘3 “The contract is drawn up by the insurer and the insured, who merely ‘adheres’ to it, has 
little choice as to its terms.” Patterson, The Delivery of a Life Insurance Policy, 33 Harv. L. 
Rev. 198, 222 (1919). 


"4 “All the technical doctrines resorted to by the courts in the insurance cases denying 
liability are in the last analysis but rationalizations of the court’s emotional desire to pre- 
serve freedom of contract.” Kessler, Contracts of Adhesion—Some Thoughts About Freedom 
of Contract, 43 Col. L. Rev. 629, 639 (1943). 
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tion that the courts must adapt “to the modern form-pad bargain ... . older 
rules based on the individualized writings of an earlier day [Where bargain- 
ing is absent in fact, the conditions and clauses to be read into a bargain are not 
those which happen to be printed on the unread paper, but are those which a 
sane man might reasonably expect to find on that paper.’ The sensible inten- 
tions and expectations of the negotiating parties themselves, and not the uni- 
laterally-drawn wording of the binder and policy, should be controlling. The 
applicant who pays his premium expects to be protected immediately, and is 
customarily led to believe so by the agent. Since the effective date is said to be 
the date of the application once ‘“‘Home Office’ approval is given, but the ap- 
plicant is not covered until the application is approved, the applicant is actually 
paying for a period during which he may not be covered. Although a literal in- 
terpretation of the standardized contract form may yield this result, it cannot 
be said that the bonus received by the inusrance company from the applicant 
under his mistaken belief that he was receiving immediate and complete pro- 
tection represents freedom of contract. 

Where a binder of the type in the principal case is used, the question of 
whether the insurance was in effect might arise 1) where the applicant dies or 
suffers some other change of condition immediately after the application is sub- 
mitted, 2) where there is a change of condition during the period of medical and 
financial investigation, 3) where there is a change of condition before final ap- 
proval, but after the completion of the investigation, and 4) where there is a 
change of condition after approval. 

A recognition of the inequity of this type of contract of adhesion will enable 
courts more easily to conclude that the agreement between the insurer and the 
applicant contemplated temporary coverage, pending final action by the in- 
surer."® Thus, in all of the situations mentioned the insurer will be liable where 
the evidence indicates that the negotiations envisaged immediate coverage. The 
applicant would not be covered in situations 1 and 2 if the evidence indicated 
an expressed understanding that the insurance take effect only after a satis- 
factory medical examination." If the applicant dies before completion of the 
medical examination, and it is not clear that the coverage was not to be effective 
until completion of the examination, an acute test of this solution would arise. 
The understanding of the parties is clearly a question of fact that would involve 
the evidentiary problem of showing the contract terms. In this situation a pre- 

*s Llewellyn, Review of Prausnitz, The Standardization of Commercial Contracts in Eng- 
lish and Continental Law, 52 Harv. L. Rev. 700, 704 (1939). 


© This idea has been used to good advantage in a few cases. Duncan v. John Hancock Mu- 
tual Life Ins. Co., 137 Ohio St. 441, 31 N.E. 2d 88 (1940); Hart v. Travelers’ Ins. Co., 236 
App. Div. 309, 258 N.Y. Supp. 711 (1932), aff'd 261 N.Y. 563, 185 N.E. 739 (1933); Albers 
v. Security Mutual Life Ins. Co., 41 S.D. 270, 170 N.W. 159 (1918); Patterson, Essentials of 
Insurance Law § 20, at 74 (1935). 


7 “Satisfaction” means an honest judgment based on facts sufficient “‘to satisfy a reason- 
able man in the promisor’s position.” Rest., Contracts § 265 (1932); 1 Williston, Contracts 
§ 44 (rev. ed., 1936); 3 ibid., at § 675A. 
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sumption of coverage might have the salutary effect of causing insurance com- 
panies to clarify the provisions as to the effective date; i.e., the agent would be 
instructed to be certain that applicants understand the effective date to be after 
the medical examination. The applicant would be covered in situations 3 and 4 
if the agreed effective date were either the date of the application and premium 
payment or the date of satisfactory completion of the medical examination. 

As Judge Clark points out in his concurring opinion in the Gaunt case, “a re- 
sult placed not squarely upon inequity, but upon interpretation, seems sure to 
produce continuing uncertainty in the law of insurance contracts.’’** His posi- 
tion points the way to more expeditious handling of a perplexing problem. 


EFFECT OF ROBINSON-PATMAN ACT ON 
QUANTITY DISCOUNTS 


In a proceeding initiated under the Robinson-Patman amendment to Sec- 
tion 2 of the Clayton Act,’ the Federal Trade Commission charged the Morton 
Salt Company with illegal discriminations in price between different customers. 
The company had established openly announced quantity and cumulative dis- 
counts:? 1) a quantity discount of $.10 per case from the list price of $1.60 
granted to all customers who purchased Blue Package Table Salt in carload 
lots; 2) an additional $.10 per case cumulative rebate to customers purchasing 


§,000-50,000 cases of Blue Package salt in any consecutive 12-month period, or 
a $.15 rebate to purchasers of more than 50,000 cases; 3) a 5 per cent cumulative 
rebate on all table salt other than the Blue Package varieties to customers whose 
total salt purchases during a 12-month period exceeded $50,000. After a full 
hearing, the Commission ordered the company to cease and desist from discrim- 
inating in price between customers.’ On petition for review, the Seventh Circuit 
Court of Appeals set aside this order and dismissed the complaint. Morton Sali 
Co. v. FTC.4 

A major weakness of the Clayton Act’s prohibition of price discrimination 
prior to 1936 was the express exception of quantity discounts from the statute’s 
sanctions, even though such discounts might reflect a windfall for favored large 


*8 160 F. 2d 599, 603 (C.C.A. 2d, 1947). 
* 49 Stat. 1526 (1936), 15 U.S.C.A. § 13 (1941). 


? Quantity discounts are granted on individual orders exceeding the base quantity, so that 
they may normally be determined when the order is placed. Cumulative discounts are based on 
the total volume of a buyer’s purchases over a given period of time, and are therefore usually 
given in the form of retroactive rebates. 


3 39 F.T.C. 35 (1944). 


4162 F. 2d g49 (C.C.A. 7th, 1947), cert. granted 68 S. Ct. 355(1948), noted in Quantity 
Discounts Under the Robinson-Patman Act, 42 Ill. L. Rev. 556 (1947); 60 Harv. L. Rev. 
1167 (1947). 
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customers.s In Goodyear Tire & Rubber Co. v. FTC,‘ a large price differential 
based on a relatively small saving in cost arising from quantity purchases was 
held legal under the old Act. The primary purpose of the amendment of Section 
27 to form the new Section 2(a) was to close off this loophole by revising the ex- 
ception to include only quantity discounts justified by actual savings in cost 
due to the larger quantities sold or delivered.* The intended effect of the new 
Act was recognized by the Sixth Circuit Court of Appeals in a dictum in the 
Goodyear case,’ and was apparently adhered to by the FTC and by those com- 
panies charged by the Commission with illegal quantity or cumulative dis- 
counts. Between passage of the Robinson-Patman Act and the Morton Salt 
case, no cease and desist order based on such practices’® was ever challenged in 
the federal courts. 


s “That it shall be unlawful for any person . . . . to discriminate in price between different 
purchasers of commodities . . . . where the effect of such discrimination may be to substan- 
tially lessen competition or tend to create a monopoly in any line of commerce: Provided, 
That nothing herein contained shall prevent discrimination in price between purchasers of 
commodities on account of differences in the grade, quality, or quantity of the commodity 
sold.” 38 Stat. 730 (1914), 15 U.S.C.A. § 13 (1928) (italics added). 

6 101 F. 2d 620 (C.C.A. 6th, 1939). 


7 The House Committee on the Judiciary, in reporting the Robinson-Patman Act, stated: 

. . present Section 2 of the Clayton Act .... places no limit upon quantity differentials 

i This proviso is of great importance, for . . . . it also limits the use of quantity 

price differentials to the sphere of actual cost differences. Otherwise, such differentials would 
become instruments of favor and privilege and weapons of competitive oppression. 

“In the above exemption the phrase ‘which make only due allowance,’ is carried over from 
the present act, but as coupled with the remainder of the clause, is here extended to limit 
quantity differentials to differences in the cost of manufacture, sale, and delivery as provided 
in said subsection (2).” H. Rep. 2287, 74th Cong. 2d Sess., at 9 (1936). 

The report of the Senate Committee on the Judiciary commented: “The weakness of 
present Section 2 lies principally in the fact that: (1) It places no limit upon differentials per- 
missible on account of differences in quantity.” S. Rep. 1502, 74th Cong. ad Sess., at 4 (1936). 

* As amended, the statute reads: 

“Tt shall be unlawful for any person .. . . to discriminate in price between different pat 
chasers of commodities of like grade and quality . . . . where the effect of such discrimination 
may be substantially to lessen competition or tend to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of either of them: 
Provided, That nothing contained [herein] shall prevent differentials which make only due 
allowance for differences in the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantity in which such commodities are to such purchasers sold or de- 
livered.” 49 Stat. 1526 (1936), 15 U.S.C.A. § 13 (1941). 


9“... it is made clear by the declaration of the several Committees of the Congress and 
the history of the section, that the amendment incorporated in the Robinson-Patman Act 
marks a change in the law and not mere clarification.” Goodyear Tire & Rubber Co. v. FTC, 
101 F. ad 620, 624 (C.C.A. 6th, 1939); cf. Zorn and Feldman, Business Under the New Price 
Laws, c. IX (1937); Crowley, Equal Price Treatment Under the Robinson-Patman Act, 
95 U. of Pa. L. Rev. 306, 327 (1947); Bayly, Four Years Under the Robinson-Patman Act, 
25 Minn. L. Rev. 131, 161-67 (1941); Smith, The Patman Act in Practice, 35 Mich. L. Rev. 
705, 710-21 (1937); The Robinson-Patman Act in Action, 46 Yale L.J. 447, 455-62 (1937). 


‘© Ferro Enamel — CCH Trade Reg. Serv. 13,362 (FTC, 1946); John B. Stetson Co., 
CCH Trade Reg. Serv. 13,290 (FTC, 1945); Caradine Hat Co., 39 F.T.C. 86 (1944); .Na- 
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The court’s decision to set aside the FTC order in the instant case was based 
on the theory that the Commission had not met its burden of proving a statu- 
tory violation. Under the court’s construction of the Robinson-Patman Act, the 
Commission must show a differential in price between customers, consequent 
likelihood of injury to competition, and lack of justification for such differentia 
in cost savings. Since this interpretation conflicts with the plain language of the 
Act as well as its interpretation by other federal courts, both the court’s reason- 
ing and decision are difficult to justify. 

Although the necessity for a showing of discrimination by the FTC is uni- 
versally accepted, differences in the interpretation of the word “discrimination” 
lessen this apparent unanimity. The majority decision in the Morton Salt case 
distinguished between “discrimination” and “differentiation,” stating that the 
former “‘. . . . occurs as a matter of law only when Section 2(a) of the Clayton 
Act, as amended, is in fact violated.”" According to this view, proof of a dis- 
crimination would certainly require the showing of price differentiations re- 
sulting in injury to, destruction of, or prevention of competition with any per- 
son who receives or grants the price differential. In addition, it would probably 
be necessary to prove that the differential did not make “‘due allowance for dif- 
ferences in the cost of manufacture, sale, or delivery resulting from the differing 
methods or quantities in which such commodities are to such purchasers sold or 
delivered.”” 

However, Section 2(a) declares ‘‘It shall be unlawful . . . . to discriminate in 
price . . . . where the effect of such discrimination may be substantially to lessen 
competition.” This language implies that ‘discrimination in price” may exist 
without any showing of an effect on competition. The implication was substan- 
tiated by Chairman Utterback of the House Committee in charge of the Robin- 
son-Patman Act: 


In its meaning as simple English, a discrimination is more than a mere difference. 
Underlying the meaning .. .. is the idea that some relationship exists between the 
parties to the discrimination which entitles them to equal treatment, whereby the 
difference granted to one casts some burden or disadvantage upon the other. If the 
two are competing in... . resale... . that relationship exists." 


Writers and courts, among them the Seventh Circuit Court prior to the present 
case, have uniformly dealt with discrimination as a mere price difference be- 


tional Biscuit Co., 38 F.T.C. 213 (1944); Dentists’ Supply Co., 37 F.T.C. 345 (1943); Sherwin- 
Williams Co., 36 F.T.C. 25 (1943); Life Savers Corp., 34 F.T.C. 472 (1941); Anheuser-Busch, 
Inc., 30 F.T.C. 1209 (1940); Standard Brands Inc., 30 F.T.C. 1117 (1940); Simmons Co., 
29 F.T.C. 727 (1939); United States Rubber Co., 28 F.T.C. 1489 (1939); Bausch & Lomb 
Optical Co., 28 F.T.C. 186 (1939); American Optical Co., 28 F.T.C. 169 (1939); Master Lock 
Co., 27 F.T.C. 982 (1938); H. C. Brill Co., 26 F.T.C. 666 (1938). 


™ Morton Salt Co. v. FTC, 162 F. 2d 949, 955 (1947). 
*? 49 Stat. 1526 (1936), 15 U.S.C.A. § 13 (1941). 
*3 80 Cong. Rec. 9416 (1936). 
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tween competing purchasers, treating the effect on competition and possible 
justification as separate entities." Thus Judge Minton, dissenting in the Morton 
Salt case, more accurately concluded: “If I, a small buyer of salt, have to pay 
more for my salt than a larger buyer does because he is a large buyer, it seems 
clear to me that I have been discriminated against as to price.””*’ Judge Minton 
recognized, as the majority did not, that the presence of a discrimination is a 
question distinct from that of its illegality. 

Another element which the court treated as essential to proof of violation of 
the Act was an adverse effect on competition caused by the alleged discrimina- 
tion. Assuming that the court was correct in requiring FTC proof of such an ef- 
fect, the degree of proof demanded by no means accords with the standards 
established in other decisions in the same field, despite the majority’s efforts 
to reconcile its stand with previous holdings. Thus, the court emphasized that 
the discounts were not used to reduce the sale price of the product.” In doing 
so, it read into the Robinson-Patman Act a requirement that actual injury to 
competition must be shown.’? Yet the Supreme Court had flatly uae this 
argument in Corn Products Refining Co. v. FTC: 


But it is asserted that there is no evidence that the allowances ever were reflected 
in the purchasers’ resale prices. This argument loses sight of the statutory command. 
As we have said, the statute does not require that the discriminations must in fact 
have harmed competition, but only that there is a reasonable possibility that they 


™Corn Products Refining Co. v. FTC, 324 U.S. 726 (1945); Samuel H. Moss, Inc. v. 
FTC, 148 F. ad 378 (C.C.A. ad, 1945), cert. den. 326 U.S. 734 (1945), rehearing den. 326 
U.S. 809 (1945); A. E. Staley Mfg. Co. v. FTC, 144 F. ad 221 (C.C.A. 7th, 1944), rev’d on 
other grounds 324 U.S. 746 (1945); Corn Products Refining Co. v. FTC, 144 F. ad ar 
(C.C.A. 7th, 1944); American Can Co. v. Ladoga Canning Co., 44 F. 2d 763 (C.C.A. 7th, 1930) 
(under old Clayton Act); Zorn and Feldman, Business Under the New Price Laws 75 (1937); 
Quantity Discounts Under the Robinson-Patman Act, 42 Ill. L. Rev. 556 (1947); 60 Harv. L. 
Rev. 1167 (1947), noting the instant case; Crowley, Equal Price Treatment Under the Robin- 
son-Patman Act, 95 U. of Pa. L. Rev. 306, 325 (1947); Smith, The Patman Act in Practice, 
35 Mich. L. Rev. 705, 711 (1937). Compare Bayly, Four Years Under the Robinson-Patman 


Act, 25 Minn. L. Rev. 131, 134 (1941), suggesting substitute terminology to avoid confusion 
in terms. 


*s Morton Salt Co. v. FTC, 162 F. 2d 949, 959 (C.C.A. 7th, 1947). 


© “The discount was not used to reduce the sale price of the product Any business- 
man would readily admit that to some degree the price paid by a competitor for a product 
sold by [sic] him affects his business, but that is far from establishing that such price differ- 
ential would force either of them to re-sell at a substantially reduced profit or to refrain from 
re-selling This does not inferentially establish that the competitive position of either of 
them is being or may be injured, or that competition in the wholesale or retail business in the 
same line of commerce in general is being or may be injured or that the price differentials in 
question actually affect or may affect the competitive re-sale fluctuations in the trade.” Ibid., 
at 956. 


+7 Although the court painstakingly referred to the “likelihood” or “threat”’ of injury, its 
reasoning and decision are consistent only with the stricter requirement of actual adverse 
effect on competition. The setting aside of the cease and desist order is even less understand- 
able in light of the ample evidence of actual competitive harm contained in the record. See 
brief of respondent at p. 9. 
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“may” have such an effect [I]t was permissible for the Commission to infer that 
these discriminatory allowances were a substantial threat to competition."* 


In fact, the Seventh Circuit Court of Appeals itself, in Judge Lindley’s majority 
opinion in the Corn Produfts case, adopted a position contrary to that of the 
Morton Salt decision.” 

The requirement of actual damage would, if generally accepted, defeat the 
purpose of the Act. It would allow proceedings by the Commission only if a 
Morton customer might be found willing to reflect, in his resale price, the higher 
purchase price paid for salt, so that the Commission might point to his actua] 
loss of customers as a basis for its findings. But the very reason for the Com- 
mission’s power to issue cease and desist orders is to prevent harm to competi- 
tion; to refuse to allow action on the basis of probable future harm would be 
anomalous. For this reason, this same court, in the Corn Products case, had used 
the standard that there need be only “reasonable probability” that an adverse 
effect on competition would result: 

The statute does not require proof of actual injury It is the congressional 
intent to halt in its incipiency any possible injury to the public before it may have ac- 
tually weakened the fabric of fair competition.*° 

Judge Minton’s dissent in the instant case diverged even further from the 
majority than does the generally accepted “‘reasonable probability” doctrine. 
After pointing out that proof of actual injury was not essential to support the 
FTC order, the Judge continued, “The quantity discounts . . . . are discrimina- 
tory and may have the effect denounced by the statute. The fact of the dis- 
crimination itself, it seems to me, would have supported an inference that the 
effect may be to lessen competition.”* This view would lighten considerably the 
task of the FTC; yet it is justifiable in a case like the present, involving cumu- 
lative discounts. Salt forms only a small portion of the wholesale and retail 
grocery business, so that the customer discriminated against may not be able to 
show actual loss of trade even if he does not absorb the price differential. How- 
ever, salt is the business of the Morton Company, and unjustified discounts to 
large buyers are no less reprehensible than discrimination between purchasers 
where the product represents a large part of the customers’ trade. 

Although here a . . . . price differential . . . . might not alone have been sufficient 
to give the [large] buyer . . . . an appreciable competitive advantage in all of its busi- 

*8 324 U.S. 726, 742 (1945). Contra: Lipson v. Socony Vacuum Corp., 87 F. 2d 265, 269-70 
(C.C.A. 1st, 1937) (under old Clayton Act). 

*9 Corn Products Refining Co. v. FTC, 144 F. 2d 211, 218 (C.C.A. 7th, 1944). 


* Tbid., at 215. Accord: Corn Products Refining Co. v. FTC, 324 U.S. 726, 738 (1945); 
cf. Standard Fashion Co. v. Magrane-Houston Co., 258 U.S. 346, 356-57 (1922). 


Morton Salt Co. v. FTC, 162 F. 2d 949, 960 (C.C.A. 7th, 1947). Contrast Judge 
Minton’s earlier statement in A. E. Staley Mfg. Co. v. FTC, 135 F. 2d 453, 455 (C.C.A. 7th, 
1943): “But it takes discrimination plus the other element as to substantially lessening com- 
petition, or tending to create a monopoly, to sustain the complaint. The latter elements are 
not conclusions to be drawn from the facts of discrimination. They are essential additional ele- 
ments of fact that must be proved and incorporated in the findings.” 
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ness, yet an accumulation of several such discounts from many sellers of different com- 
modities, each alone of no effect, would give such buyer a decided competitive ad- 
vantage. If one such discount cannot be prohibited, none can.” 


The third aspect of the case, the court’s decision as to what the FTC must 
sustain as its burden of proof, has provoked most comment.” Section 2(b) of 
the Act provides: 

Upon proof being made, at any hearing on a complaint under this section, that 
there has been discrimination in price... . the burden of rebutting the prima-facie 
case thus made by showing justification shall be upon the person charged with a 
violation of this section, and unless justification shall be affirmatively shown, the Com- 
mission is authorized to issue an order terminating the discrimination.’4 


By distorting the concept of “discrimination” to include proof of all the ele- 
ments of Section 2(a), plus disproof of the applicability of the provisos of that 
section, the majority opinion effectively nullified Section 2(b) as a procedural 
aid to the Commission. Such distortion resulted in the extreme position, never 
before taken by any court, that the Commission must prove 1) a difference in 
price between competing purchasers 2) which has produced an adverse effect 
on competition and 3) which does not make due allowance for cost differences. 
This position is justified neither by the literal meaning of the statute nor by 
precedent. 

Application of the earlier definition of “discrimination” would require the 
FTC to establish only a price difference between competitors in order to shift 
the burden of proof to the person charged with violating the statute. The latter 
party would then have to prove either the lack of effect on competition, justifica- 
tion on the ground that the differential reflected differences in cost, or an honest 
attempt to meet a competitor’s lower price.’s This interpretation has been ap- 
proved by several writers* and was adopted by the Second Circuit Court of 
Appeals in Samuel H. Moss, Inc., v. FTC?" where the court supported its stand 
with a justification based both on its literal interpretation of Section 2(b) and 
the practical difficulties facing the Commission: 

It is true that § 2(a) makes price discrimination unlawful only in case it lessens, or 
tends to prevent, competition But that is often hard to prove 


* Bayly, Four Years Under the Robinson-Patman Act, 25 Minn. L. Rev. 131, 145 (1941), 

*3 Quantity Discounts Under the Robinson-Patman Act, 42 Ill. L. Rev. 556 (1947); 60 
Harv. L. Rev. 1167 (1947). 

4 49 Stat. 1526 (1936), 15 U.S.C.A. § 13 (1941). 

*s Section 2(b) specifies, in addition to the burden of proof provision, “That nothing con- 
tained [herein] shall prevent a seller rebutting the prima-facie case thus made by showing that 
his lower price . . . . was made in good faith to meet an equally low price of a competitor.” 

* 60 Harv. L. Rev. 1167 (1947), noting the Morton Salt case; Smith, The Patman Act 
in Practice, 35 Mich. L. Rev. 705, 710 (1937) (prediction that this literal construction would 
not be adopted by courts); Changes in Federal Price Discrimination Law Effected by the 
Robinson-Patman Act, 23 Va. L. Rev. 316, 319-21 (1937); Evans, Anti-Price Discrimination 
Act of 1936, 23 Va. L. Rev. 140, 165-66 (1936). 

27 148 F. 2d 378 (C.C.A. ad, 1945). 
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Congress adopted the common device in such cases of shifting the burden of proof to 
anyone who sets two prices, and who probably knows why he has done so, and what 
has been the result. If he can prove that the lower price did not prevent or tend to 
prevent anyone from taking away the business; he will succeed, for the accuser will 
not then have brought him within the statute at all. Nevertheless he may succeed even 
though he fails to establish such a negative; for, although it will then appear that he 
has lessened, or prevented, competition, the proviso of § 2(b) will still excuse him, if 
he can show that his lower price did not undercut his competitors, but merely “met”’ 
their “equally low price.’’** 


However, most courts have adopted a construction of Section 2(b) which 
gives discrimination different meanings in Sections 2(a) and 2(b), requiring the 
FTC to prove probable injury to competition as well as a mere price differential 
in order to establish a prima-facie case. This interpretation, supported by the 
history of the Robinson-Patman Act” and the use of the word “‘justification”’ in 
Section 2(b), which indicates that an unlawful discrimination has already been 
shown,°° was used by the Seventh Circuit Court of Appeals in earlier cases.** In 
addition, the Commission’s assumption of such a burden in two cases before the 
Supreme Court was not disapproved by that Court.* Judge Minton’s dissent 
in the Morton Salt case follows this view, with the finding of competitive injury 
based on a permissible inference from the nature of the discrimination. 

But the most serious problem presented by the decision is not the strained 
majority interpretation of the Robinson-Patman Act. Even the topheavy bur- 
den placed on the FTC might be met*4 except for the complete lack of respect 

. 


% Tbid., at 3709. 


2 “Section 2(a) .... like present section 2 of the Clayton Act... . contains a general 
prohibition against such discriminations, from which certain specified exceptions are then 
carved, thus throwing upon any who claim the benefit of these exceptions the burden of show- 
ing that their case falls within them.” S. Rep. 1502, 74th Cong. ad Sess., at 3 (1936). 


3° Beer, Federal Trade Law and Practice § 35 (1942); Zorn and Feldman, Federal Trade 
Commission Hearings and the Robinson-Patman Act, 70 U.S. L. Rev. 620, 626 (1936); Quan- 
tity Discounts Under the Robinson-Patman Act, 42 Ill. L. Rev. 556, 559 (1947); Crowley. 
Equal Price Treatment Under the Robinson-Patman Act, 95 U. of Pa. L. Rev. 306, 340 (1947); 
Bayly, Four Years Under the Robinson-Patman Act, 25 Minn. L. Rev. 131, at 170 n. 92 (1941). 


3 A. E. Staley Mfg. Co. v. FTC, 144 F. ad 221, 224 (C.C.A. 7th, 1944); Corn Products 
Refining Co. v. FTC, 144 F. 2d 211, 217 (C.C.A. 7th, 1944); A. E. Staley Mfg. Co. v. FTC 
135 F. 2d 453, 455 (C.C.A. 7th, 1943); American Can Co. v. Ladoga Canning Co., 44 F. 2d 
763, 768 (C.C.A. 7th, 1930) (under old Clayton Act). 


# FTC v. A. E. Staley Mfg. Co., 324 U.S. 746, 752-53 (1945); Corn Products Refining 
Co. v. FTC, 324 U.S. 726, 738-41 (1945). 


33 The same process of inferring the requisite effect on competition from the nature of the 
discrimination itself was followed by the Supreme Court in the Corn Products case. See text 
at n. 17, supra. In the present case, Judge Minton was able to strengthen his dissenting posi- 
tion by pointing to “abundant evidence in the record to support the finding.” 


34In the Morton Salt case, 1) price differentials between competing purchasers were con- 
cededly present. 2) In addition to a possible inference of injury to competition, the testimony 
disclosed many instances of actual injury. 3) Cumulative discounts by definition do not neces- 
sarily reflect actual savings in cost of sale or delivery. The customer who orders 50,000 cases of 





RECENT CASES 391 


given the Commission’s findings by the court. Section 5 of the Federal Trade 
Commission Act provides that ‘The findings of the Commission as to the facts, 
if supported by evidence, shall be conclusive.” The Supreme Court last year 
declined to rule on the validity of a cumulative discount system similar to Mor- 
ton’s, stating: ‘The economic effects on competition of such discounts are for 
the Trade Commission to judge. Until the Commission has determined the ques- 
tion, courts are not given guidance as to what the public interest does require 
concerning the harm or benefit of these quantity discounts on the ultimate 
public interests sought to be protected in the Act.”’3¢ In addition, the Court has 
often reiterated the long-standing doctrine that ‘The appraisal of the evidence 
and the inferences to be drawn from it are for the Commission, not the courts.’’57 
Yet the Seventh Circuit Court, stating that “this provision as interpreted by 
the Courts does not relieve the Commission of making a substantial showing 
and proper findings,”* selected a small, inconclusive portion of the evidence,» 
drew from it an inference contrary to the Commission’s findings, and set aside 
the FTC’s order as lacking substantial supporting evidence. Hostile decisions 
like the instant one can only thwart the attempts of administrative tribunals to 
carry out the mandates of Congress. The net result represents an unwise en- ° 
croachment by the judiciary on the legislative function delegated to the FTC.* 


salt in a 12-month period may do so by placing fifty separate orders, each requiring separate 
sales attention, handling, and shipping; another customer may buy 40,000 cases in ten orders. 
Although the salt company’s unit costs are lower in the latter case, only the former receives 
the $.15 per case rebate. 4) No contention was made that the price discriminations reflected 
attempts to meet lower competitive prices. 


35 38 Stat. 720 (1914), 15 U.S.C.A. § 45 (1941); cf. Clayton Act § 11, 38 Stat. 734 (1914), 15 
U.S.C.A. § 21 (1941). 


%* Bruce’s Juices, Inc. v. American Can Co., 330 U.S. 743, 746 (1947). 


37 FTC v. A. E. Staley Mfg. Co., 324 U.S. 746, 760 (1945); cf. Corn Products Refining 
Co. v. FTC, 324 U.S. 726, 739 (1945); FTC v. Standard Education Society, 302 U.S. 
112, 117 (1937); FTC v. Algoma Lumber Co., 291 U.S. 67, 73 (1933); FTC v. Pacific 
States Paper Trade Ass’n, 273 U.S. 52, 63 (1927). 


3* Morton Salt Co. v. FTC, 162 F. 2d 949, 958 (C.C.A. 7th, 1947). 


39 The court pointed to the fact that non-discount customers of the Morton Salt Co. in the 
trade areas investigated showed increases in sales from 1937-41, drawing the inference that 
“the quantity discount system of petitioner tended to increase, not injure, competition.” 
Ibid., at 957. More careful analysis would have disclosed that total salt sales had also in- 
creased, and that there had been a shift in percentage of total sales toward discount cus- 
tomers. The possibility of conflicting conclusions emphasizes that the court exceeded its func- 
tion by attempting any such analysis, careful or otherwise. 


4° Contrast the attitude of the present court toward the Commission with that of Supreme 
Court in FTC v. Standard Education Society, 302 U.S. 112, 117 (1937): 

“The courts do not have a right to ignore the plain mandate of the statute which makes the 
findings of the Commission conclusive as to the facts if supported by testimony. The courts 
cannot pick and choose bits of evidence to make findings of fact contrary to the findings of 
the Commission,” 
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CHAIN-STORE INTEGRATION AS RESTRAINT OF TRADE 
UNDER THE SHERMAN ACT 


The defendant A & P grocery chain was charged by the United States with 
combining and conspiring to unreasonably restrain interstate commerce in food, 
and with entering into and carrying out a conspiracy to monopolize a substan- 
tial part of such products in interstate commerce in violation of the Sherman 
Act. The government alleged that A & P, through its vertical and horizontal 
integration, used its power to obtain discriminatory prices in supply markets, to 
injure competition in retail markets by concentrated price-cutting and low- 
profit selling, and to control the sales of fresh produce to its competitors. The 
court made no findings as to specific practices, but reviewed the evidence as a 
whole and concluded that “though some one or all [of the practices] standing 
alone might not amount toa violation of the law, when coupled and inextricably 
interwoven with the activities of Acco [the fresh produce subsidiary] [they] re- 
flect inevitably the misuse of defendants’ power ” Accordingly, the defend- 
ants were held guilty as charged. United States v. New York Allantic & Pacific 
Tea Co.? 

Although Acco’s produce market control was pointed out as the decisive evil, 
the evidence of A & P’s use of its integrated power impressed the court as a 
mosaic of predatory and pressure practices. Notwithstanding the evidence that 
in some areas A & P may have had monopoly advantages because of the large 
percentage of the market it controlled, the vertical and horizontal integration 
power potential appears to be the basic problem in the A & P case.‘ It has been 
suggested that basing illegality on specific abuses is probably an indirect way 
of talking about the vice of integration.’ Integration has appeared before in 
Sherman Act litigation.‘ In a few cases it has been the sole or principal problem.’ 

* 26 Stat. 209 (1890), 15 U.S.C.A. §§ 1-7 (1941). 

267 F. Supp. 626, 678 (Ill., 1946). 


3 In 1942, A & P’s retail sales of $1,444,718,000 constituted 7.1% of all United States food- 
store business. A & P had over 50% of the available business in eight cities, from 40 to 50% in 
fifteen cities, from 30 to 40% in fifty-one cities, from 20 to 30% in fifty-one cities and from 
10 to 20% in fifty-five cities. Ibid., at 633. In 1946, A & P’s business had grown to over 10% 
of the trade and $1.9 billion. The Great A & P, 36 Fortune No. 5, at 103 et seq. (Nov., 1947). 

4A & P has a horizontal integration of 5,751 retail stores, supported by and supporting a 
vertical integration of coffee buyers and roasters, milk plants, canneries, bakeries, produce 
buyers, breakfast food factories, warehouses, and transportation facilities, all centrally con- 
trolled. 67 F. Supp. 626, 633 (IIl., 1946). 

5 Levi, The Antitrust Laws and Monopoly, 14 Univ. Chi. L. Rev. 180 (1947). 


* Associated Press v. United States, 326 U.S. 1 (1945); United States v. Pullman Co., 
50 F. Supp. 123 (Pa., 1943); United States v. Swift Co., 286 U.S. 106 (1932); United States 
vy. International Harvester Co., 274 U.S. 693 (1927); United States v. Lehigh Valley R. Co., 
254 U.S. 255 (1920); United States v. Reading Co., 253 U.S. 26 (1920); United States v. Wins- 
low, 227 U.S. 202 (1913); United States v. American Tobacco Co., 221 U.S. 106 (1911); 
Standard Oil Co. v. United States, 221 U.S. 1 (1911). 


7 United States v. Yellow Cab Co., 67 S. Ct. 1560 (1947); United States v. General Motors 
Corp., 121 F. 2d 376 (C.C.A. 7th, 1941), cert. den. 314 U.S. 618 (1941); Indiana Farmer’s 
Guide v. Prairie Farmer Publishing Co., 293 U.S. 268 (1934). 
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Two characteristics place integration cases in a class by themselves. One is 
that they have aspects of both price agreement-restraint of trade cases and dom- 
inating-firm or -firms monopoly cases. The other is that integration is often and 
materially anti-small business. 

Integration reflects the situation in the restraint of trade-agreement cases 
in that it involves a combination of otherwise independent and possibly com- 
petitive market units. The law of restraint of trade by price agreement was 
cleared of uncertainty in the Socony Vacuum case.* Price agreements are unlaw- 
ful per se. No proof of monopolistic control is required. The rule is justifiable 
because the only conceivable purpose of a price agreement is to exercise monop- 
olistic market control. Supply control agreements, usually as boycotts, prob- 
ably are of the same status. Although they may have a purpose other than 
market control, the Court has refused to recognize such other purpose as a de- 
fense.° 

But integration is like the non-agreement, dominating-firm cases in that the 
combination, like the bigness of the single firm, may not have market control as 
its sole purpose or effect. Integration, within limits, like bigness, may result 
from, and make possible, efficiency. An integrated organization is likely to have 
some of the typical size savings of volume, management, and specialization as 
well as savings in selling, transportation, and storage between the market levels 
of the integration.'® As in the big firm cases, the courts can be expected to bal- 
ance this socially desirable intent and effect against the possible undesirable as- 
pects. The efficiency argument may weigh less heavily in the integration cases, 
however. Efficiency has not as often been associated with inter-unit integration 
as with single-unit size." 


§ United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940). 


° Fashion Originator’s Guild of America v. Federal Trade Comm’n, 312 U.S. 457 (1941); 
Associated Press v. United States, 326 U.S. 1 (1945); Eastman Kodak Co. v. Southern Photo 
Materials Co., 273 U.S. 359 (1927). 


© See note 27 infra. Higher net profits as chains become larger indicate that the size of 
chains in general has not passed optimum efficiency. Grocery stores (without meat) are an 
exception. 


NET PROFITS IN PERCENTAGES* 


No. or Stores tn CHAIN 
Kinp or Store 


* Compiled from Federal Trade Commission, Chain Stores, Sales Cost and Profits of Retail 
Chains so-ss5 (1933), in Beckman and Nolan, The Chain Store Problem 57 (1938). 


tt “Tt is the problem of whether the individual enterpriser is to be rewarded or whether the 
reward is to go to those who work only in combination ” Levi, op. cit. supra note s, 
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Besides its similarity to the situation where competitive units enter into price 
agreements, integration has another general policy against it. In combining 
otherwise independent units, the integration effectively places a variety of de- 
terrents on small independent businesses, which age normally and traditionally 
in the markets of the integration. The general pattern of A & P’s allegedly il- 
legal practices appears to be the use of its power in one part of its integration to 
exert pressure on independent rivals in another part. Since the anti-monopoly 
policy of the Sherman Act aims at the preservation of opportunities for many 
small businesses, as well as the prevention of market price control,” this conse- 
quence of integration is highly important, particularly in the grocery field. 

In the recent Yellow Cad cases the integration was between cab operating 
units and a cab manufacturing unit. The Court neither required nor found mo- 
nopoly control of either market. It held that because the integration limited the 
competitive outlets through which cabs could be bought and sold in interstate 
commerce it violated the Act. The question of whether this limitation effected 
market control was not considered. The Court seemed to say that any limiting 
of interstate competitive outlets by vertical integration is illegal without more." 
The Yellow Cab case is unusual, however, in that only a minor part of the alleg- 
edly monopolistic cab organization was engaged in interstate commerce. The 
integration’s slight lessening of competition in this interstate business was ap- 
parently primarily used to bring the case within jurisdictional requirements of 
the Sherman Act. 


at 179 and footnote 128, quoting Associated Press v. United States, 326 U.S. 1, 15 (1045). 
“The unit of technological efficiency in modern economic life is the factory, not the firm. 
.... There is a great deal of evidence, in fact, that on the whole Big Business is less efficient, 
less progressive technically, and relatively less profitable than smaller business.” Rostow, 
The New Sherman Act: A Positive Instrument of Progress, 14 Univ. Chi. L. Rev. 567, 568 
(1947), citing Relative Efficiency of Large, Medium Sized and Small Business, TNEC Mono- 
graph No. 13 (1941). 


“Throughout the history of these statutes it has been constantly assumed that one of 
their purposes was to perpetuate and preserve for its own sake and in spite of possible cost, 
an organization of industry in small units which can effectively compete with each other.” 
United States v. Aluminum Co. of America, 148 F. 2d 416, 429 (C.C.A. ad, 1945). “The funda- 
mental purpose of the Sherman Act was to secure equality of opportunity and to protect the 

i ” Charles A. Ramay Co. v. Associated Bill Posters of the United States and 
Canada, 260 U.S. 501, 511 (1923). See also the dissent of Justice Brandeis in Liggett v. Lee, 
288 U.S. 517, 568 (1933); United States v. A. Schrader’s Son, Inc., 252 U.S. 85 (1920); United 
States v. Colgate & Co., 250 U.S. 300 (1919); Levi, op. cit. supra note 5, at 154. 


*3 United States v. Yellow Cab Co., 67 S. Ct. 1560 (1947). 


™4 “By excluding all cab manufacturers other than CCM [the cab manufacturer of the inte- 
gration] from that part of the market represented by the cab operating companies under 
their control the (controllers of the organization] effectively limit the outlets through which 
cabs may be sold in interstate commerce. Limitations of that nature have been condemned 
time and again as violative of the Act [citing cases]. In addition, by preventing the cab operat- 
ing companies from purchasing cabs from manufacturers other than CCM, the appellees 
deny the opportunity to purchase cabs in free competitive market The fact that these 


restraints occur in a vertically integrated enterprise does not necessarily remove the ban of 
the Sherman Act.” Ibid., at 1564-65. 
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The General Motors finance company case"s suggests that harm to independ- 
ent businesses resulting from the use of an integration’s power is a reason for 
finding the integration illegal. As in the Yellow Cab case no monopoly market 
control by General Motors was found in either the automobile manufacturing 
or financing markets, although the Court stressed the “dominant position” of 
General Motors. The use of its power as an automobile manufacturer to secure 
business for its finance units was in itself found a violation of the Act. Harm to 
the independent dealers and independent finance businesses which, because they 
were without integration power, were the helpless victims of pressure from an- 
other market is apparently the ground for the holding.”* The integration effects 
in both the Yellow Cab case and the General Motors case as well as other varia- 
tions of pressure against non-integrated businesses and freely functioning com- 
petition are repeatedly shown in the alleged market practices of the integrated 
power of A & P. 

One general category of the government’s evidence against A & P concerned 
its gaining of unjustified price preferences in supply markets. Evidence of this 
kind of market control has consistently been emphasized as evidence of monop- 
oly." Since, however, A & P’s volume demand is several times that of its larg- 
est rivals," it is difficult to determine whether the concessions were because of 
volume savings or because of monopoly buying power. If A & P’s supply prices 
were not competitively justified as against other buyers they are evidence of 
non-competitive monopoly control.'® The government presented evidence pur- 
porting to show the gaining of competitively unjustified price preferences 
through threats to withdraw patronage from given suppliers or to engage in 

5 United States v. General Motors Corp., 121 F. 2d 376 (C.C.A. 7th, ro4r), cert. den. 
314 U.S. 618 (1941). 


‘6 If a combination “arbitrarily uses its power to force weaker competitors out of business 
.... it puts a restraint upon interstate commerce.” United States v. E. I. du Pont de Nemours 
& Co., 188 Fed. 127, 151 (Del., 1911). In United States v. American Tobacco Co., 221 U.S. 
106 (1911), integrated control of the various stages in the manufacture of tobacco products 
was pointed up as creating “perpetual barriers to the entry of others into the trade;” cf. 
United States v. Eastman Kodak Co., 226 Fed: 62 (N.Y., 1915). 


*7 United States v. Yellow Cab Co., 67 S. Ct. 1560(1947); American Tobacco Co. v. United 
States, 328 U.S. 781 (1946) (control in tobacco supply auctions); United States v. Crescent 
Amusement Co., 323 U.S. 1732 (1944) (supply preference control of movie films); United 
States v. Sisal Corp., 274 U.S. 268 (i927); Standard Oil Co. v. United States, 221 U.S. 1 
(1911) (preferential rail shipping rates); United States v. Pullman Co., 50 F. Supp. 123 (Pa., 
1943) (control over competition entering sleeping car supply market). 

In 1941, A & P did almost three times the business of its biggest rival, Safeway; four and 
one-half times that of Kroger; eight times that of American Stores; eleven times that of First 
Nationa! Stores; and sixteen times that of National Tea. United States v. New York Great 
Atlantic and Pacific Tea Co., 67 F. Supp. 626, 633 (Ill., 1946). Since 1941, Safeway, a Wall 
Street amalgam of smaller chains, has grown. In 1946 its sales were $847 million, almost half 
those of A & P. 36 Fortune, op. cit. supra note 3, at 103. 

19 See note 11, supra. Competitive markets are those of many sellers and many buyers no 
one of whom commands an appreciable fraction of the total supply or demand of the com- 
modity on the market. Rostow, op. cit. supra note 11, at 576; Chamberlin, Theory of Monopo- 
listic Competition ch. 3-6 (sth ed., 1946). 
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competing manufacturing, and the use of elaborate schemes to cover up price 
advantages in violation of the Robinson-Patman Act.”* If A & P controls more 
demand for a product than the supplier can replace by lowering his price and 
selling to other buyers without decreasing his profit mgre than if he were to give 
in to A & P’s demand, then A & P’s threat to buy elsewhere will be effective.” 
Moreover, A & P’s threat to manufacture in competition with the supplier and 
“price attractively” if he did not capitulate might also be effective.” This threat 
may have meant that A & P would sell its own output at a loss, which would be 
a comparatively small dent in A & P’s total profit, while creating competition 
which the much smaller suppliers could not meet for long and remain solvent. 

Whether or not the price preferences resulted from legitimate competitive 
advantages, they would make price-wise competition by independents with 
A & P impossible. Whatever the cause, the outcome is pressure against the inde- 
pendent retail grocer and possibly against the independent supplier. This in- 
evitable detriment to small business may be decisive if there is doubt as to 
whether the price preferences are a result of monopoly control.’ 

There was evidence in the principal case that A & P used the power of its 
integration to gain market controls or place independents in a disadvantageous 
supply position by other means than direct price preferences.*4 A & P’s produce- 
buying subsidiary, for example, supplied A & P and also acted as a broker for 
other buyers of fresh produce. By thus controlling produce-buying for both 
A & P and its competitors, the subsidiary was apparently able to exercise sup- 
ply control for A & P’s advantage. That the court believed the independents to 
be at the mercy of the integration is suggested by its finding that the “incon- 
sistent functions” of the subsidiary formed the “rotten thread of the fabric” 


2° Correspondence among the A & P organization referring to the use of “buying power” was 
also emphasized. United States v. New York Great Atlantic and Pacific Tea Co., 67 F. Supp. 
626 (Ill., 1946). 


If A & P’s national market of the total grocery trade is composed of regular customers 
who will take a substitute for a product rather than go to a rival store and if a supplier refuses 
to comply with A & P’s request, the result may be a smaller total profit at a lower general 
price than if the supplier had given A & P a preferential price. ° 


* United States v. New York Great Atlantic and Pacific Tea Co., 67 F. Supp. 626, 638-39 
(Ill., 1946). The government claimed that A & P decided that it had reached the optimum 
efficiency advantage in its own manufacturing in 1926 but did not make its decision known for 
fear of losing a bargaining advantage. Plaintiff’s Brief 69, 71 (filed March 2, 1946). A & P’s 
records for 1927 recite that the time has arrived for making a “demonstration in order to safe- 
guard the arrangements which we now have with national manufacturers [National 
manufacturers . . . . will be anxious to keep their arrangements with us attractive so that we 
would not consider it necessary to go into their lines.” United States v. New York Great 
Atlantic and Pacific Tea Co., 67 F. Supp. 626, 638 (Ill., 1946). 


23 See note 12 supra. 


*4 United States v. New York Great Atlantic and Pacific Tea Co., 67 F. Supp. 626, 655, 678 
(Ill., 1946); cf. United States v. Aluminum Co. of America, 148 F. 2d 416, 437 (C.C.A. ad, 


1945). Alcoa consistently sold ingots at so high a price that the “sheet rollers” who were 
forced to buy from it could not make a “living profit.” 
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running through the entire integration.*s The court did not state that the sub- 
sidiary was necessarily supported by a monopoly power or that such power was 
necessary to sustain the government’s charge. It was apparently sufficient that 
the subsidiary, because of its integrated attachment, was able to harm or dis- 
criminate against independents who, without integrated attachments, could not 
counteract the pressure. 

If integrations should entirely take over a marketing system, there would be 
no demand and supply markets for the independent, since the market units 
which would otherwise comprise them would be tied up in integrations. Market 
entry would exist only for other integrations. There is no evidence that this con- 
dition is being approached in the grocery field, but if integration is becoming 
necessary in order to compete in the markets, it may constitute a threatened 
danger in the eyes of the court.” 

Weighing against the deleterious effects of integration on small businesses 
are the efficiency savings of the integration. The integration, however, may not 
be thought of as the traditional enterprise which, through mass production, 
makes otherwise prohibitive price commodities generally available to con- 
sumers. It is usually a combination of small businesses into big business when 
the small businesses are generally satisfactory suppliers. Although available 
studies show that chain store prices are 5-10 per cent lower than independent 
prices, the difference may be a transitory one, partially due to monopoly fac- 
tors.?’ If efficiency and lower price are to be considered, the traditional prefer- 
ence for opportunity for the small, independent businessman for its own sake 


8 See note 16 supra. 


*In 1931, at the height of the anti-chain taxing campaign, Senator Brookhart of Iowa said, 
“The growth of the chain store is perhaps the most startling development of monopoly in our 
country at the present moment.” Address before the Institute of Public Affairs at the Uni- 
versity of Virginia, quoted by Beckman and Nolan, The Chain Store Problem 216 (1938). 
In 1900, chains accounted for a negligible amount of business. Before the last war they con- 
trolled over 30% of all retail trade. Chains covered 25% of the drug trade, 35% of cigar store 
business, 40% of the grocery market, 50% of the shoe business, and over 90% of the variety 
store business. All but 13% of chain business is controlled by national chains. Census of 
Business for 1935, Retail Distribution, Vol. IV, Types of Operation. Urban concentration of 
chains was much greater. Grocery chains had over 60% of the business in Cleveland, Detroit, 
and Chicago; about 50% in Boston, Pittsburgh, Los Angeles, and Philadelphia; and 40% in 
the state of Pennsylvania. U.S. Dept. of Commerce, Retail Chains (1937). During the war, 
chain percentage of business dropped. In 1943 chain stores did 23.2% of the general retail 
business, and grocery chains had 30.6% of the national grocery trade. Business Week 94 
(Dec. 18, 1943). The war forced chains to close some outlets but they plan to add new stores 
when it is possible, These will be moderate-size stores, conveniently located to compete with 
neighbourhood stores. Business Week 56, 58 (Oct. 28, 1944). 

A 1937 Fortune survey showed that over half of the people interviewed wanted taxes against 
chains high enough to put them on a price parity with independents. In 1939, this majority 
fell to 37.3%, who wanted equalizing taxes, plus 6.3% who would have the chains outlawed, 
as against 47.7% who were for no special tax. 19 Fortune 88 (Feb., 1939). 


27 The difference between chain and independent grocery prices according to various studies 
is from 5-10%. These investigations included all kinds of stores. The difference between chain 
and i 


t super-markets is probably less. Beckman and Nolan, The Chain Store Prob- 
lem 61 (1938). 
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may, therefore, bear more weight if an integration is in question than if a single 
unit is the alleged monopolist. 

In A & P’s retail selling field the general problem of integration is similar. 
Other means of market control are suggested. Whether they are monopolistic or 
not, these advantages on the retail level exert pressure on fon-integrated small 
business. The general tie-up of the horizontal integration on the selling side with 
the vertical integration on the buying side, as well as the horizontal integration 
itself, point up the A & P organization’s advantages over the independent grocer 
and supplier and its tendency to eliminate them. 

The horizontal selling integration is the great volume outlet that supports the 
vertical integration and makes A & P’s buying advantages possible.** In addi- 
tion the buying end of the integration may operate at practically no profit in 
order to supply the selling end with lower-priced goods. Or the selling organiza- 
tion may operate at a very low profit to supply the buying organization with a 
greater demand.’* These advantages are not available to non-integrated rivals, 
and can be effectively used in gradually subduing small suppliers and retailers 
and continuously building up the integration. 

There was evidence that the horizontal integration could spread its risk to 
the point where it was able to operate with almost no risk cost.3° This again is 
an advantage which an independent, non-integrated retailer does not have and 
cannot secure without integrating. 

Much of the government’s case dealt with specific area price cutting. This 
system was used by A & P with its other advantages in a merchandising pro- 


gram to attain given minimum percentages of retail markets. Specific selling 
territories were operated at a loss for the purpose of establishing the desired 
average volume, and such operations ordinarily proceeded until the purpose was 
accomplished.* 


28 See note 4 supra. 

2° The government argued that A & P’s low retail profits were unfair as against independent 
retailers. United States v. New York Great Atlantic and Pacific Tea Co., 67 F. Supp. 626, 
639-40 (Ill., 1946). In 1926, on sales of $440 million, the company made a profit of $12 million. 
In 1945, on sales three and one-half times as great, it still made only $13 million, a rate of 
profits on sales of .o%. 36 Fortune, op. cit. supra note 3, at 103. 

3° A & P agreed that income from profitable stores offset the losses from unsuccessful stores 
and stated that this is one of the incidents of any business operating more than one unit. 
United States v. Great Atlantic and Pacific Tea Co., 67 F. Supp. 626, 641-42 (IIl., 1946). 

3* Thid. Plaintiff’s Brief 628-986, 1088 (filed March 2, 1946). “Underselling . . . . in certain 
territory ....and maintaining a higher level of prices in other localities where competition 
is not so keen is a practice condemned by the anti-trust laws ” National Nut Co. of Cali- 
fornia v. Kelling Nut Co., 61 F. Supp. 76, 81 (Ill., 1945). Loss selling in given areas with the 
design of controlling competition first appeared in anti-trust litigation as one of many preda- 
tory practices in Standard Oil Co. v. United States, 221 U.S. 1 (1911). Loss selling of given 
products was emphasized as a restraint of trade in United States v. American Tobacco Co., 
221 U.S. 106 (1911). Since then, area price cutting has been the basis of several consent de- 
crees: United States v. Bowser & Co., 1 D & J 587 (1915); United States v. American Thread 
Co., 1 D & J 449 (1914); United States v. Central-West Publishing Co., 1 D & J 359 (1912). 
For suggestive common law comparisons see Dunshee v. Standard Oil Co., 152 Iowa 618, 
132 N.W. 371 (1911); Tuttle v. Buck, 107 Minn. 145, 119 N.W. 946 (1909). 
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If a seller can decide how much of a market he wantsand get it by system- 
atically reducing the business of competitors, a non-competitive control over 
that market is suggested. If such a power is not monopolistic in the market con- 
rol sense, it is in the sense of forcing small independent businesses in general out 
of the market. Similar to the non-integrated one-product markets of A & P sup- 
pliers, A & P’s retail rivals are often non-integrated entities limited to a small 
geographic market. As in the case of supply markets, the integrated power of 
A & P is undoubtedly often a greater economic potential than an entire given 
retail market. And, as in the case of suppliers, A & P can withstand much great- 
er losses than its independent rivals in retail markets. 

In some areas A & P, by the use of some or all of its integrated power, has 
preempted large percentages of the retail grocery markets, reaching over 50 per 
cent of the trade in some cities. For practical purposes a grocery market is no 
more than city-wide and probably smaller. If size in itself is a violation of the 
Sherman Act these large market percentages may be illegal per se.*! 

Related to the percentage of control of a city or area market is the factor of 
the very limited area monopoly of a single grocery store and the expansion of 
this monopoly by the integration of stores in adjoining areas. Since competition 
between areas is the only limit on the location monopoly, joining the area units 
by integration destroys the limiting factor and increases the monopoly effect in 
all areas. 

The chain store problem is complicated. It is a problem of choice between 
large-scale efficiency and free competition for the small businessman. The chain 
system has the economy of an integrated distribution system and dispersed ac- 
tivity. But that economic advantage has provided an instrument readily usable 
as a repressive weapon against the independent merchant. The result of Ameri- 
can business ingenuity and a progressive business economy has been lower 
prices and more goods, but with these developments, retail merchandising is 
being wrenched from the hands of independent storekeepers and concentrated 
in large centralized organizations. Possible remedies run a gamut of choices. 
But the unquestionable dictate which cannot be ignored if Sherman Act policy 
is not to be violated is that competitive opportunity must prevail. 


* This is obviously true as against independent rivals and small local chains. Loss selling 
may not be a means of control against other national chains, however. At Springfield, Missouri, 
the defendants contended, A & P failed to succeed and closed its store because of the competi- 
tion of Safeway. United States v. New York Great Atlantic and Pacific Tea Co., 67 F. Supp. 
626, 641 (Ill., 1946). This suggests that A & P is not a monopolistic power against other big 
chains, at least in the retail market. It also suggests that the result may be division of terri- 
tories among the national chains. Though pressure by the big against the little was the most 
devastating evidence against the Big Three in tobacco in American Tobacco Co. v. United 
States, 328 U.S. 781 (1946), the Big Three were not in competition but in collusion. 


33 See note 4 supra. The courts will consider control relative to the area or product market 
involved. United States v. Crescent Amusement Co., 323 U.S. 173 (1944); Indiana Farmer’s 
Guide v. Prairie Farmer Publishing Co., 293 U.S. 268 (1934); United States v. Terminal R. 
Ass’n of St. Louis, 224 U.S. 383 (1912). 
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ALIENATION OF AFFECTIONS IN ILLINOIS: CONFLICT 
BETWEEN JUDICIARY AND LEGISLATURE 


The plaintiffs, five minor children, sought damages against a woman defend- 
ant for alienating the affection of their father and depriving them of his support 
and society. The complaint alleged that the defendant had induced the father to 
desert his family and to refuse to return and that the father had made no con- 
tribution to their support except as ordered in another action. The trial court 
granted the defendant’s motion to dismiss, which was based on the grounds that 
no such cause of action was recognized at common law, that no such right had 
been created by the Illinois legislature, that the action was barred by the “Heart 
Balm Act,’” and that there was no allegation that the father failed to comply 
with the support order, and hence that the plaintiffs sustained no damages of 
which a court may take cognizance. On appeal to the Appellate Court, the judg- 
ment was reversed and the cause reinstated. Johnson v. Luhman.? 

The court recognized that the cause of action was unknown at common law, 
but said that the law was flexible enough to take account of the transition which 
has taken place in our conception of family life. It pointed out that the family 
is no longer under the complete control of the father, as at common law, but 
has become an institution in which the members have relative rights and re- 
sponsibilities. As a result, judicial notice will be taken of the interest that chil- 
dren have in the security of their family life and in their relations with their 
parents, and the court will recognize their resulting right to seek damages from 
one who has destroyed the family unit. 

Alienation of affections actions in Illinois have had a checkered career in the 
last decade, with the courts and the legislature riding off in opposite directions. 
By 1900, the common law right to sue for alienation of affections which had pre- 
viously belonged to the husband had been extended to the wife on the ground 
that her new statutory property rights had removed her common law incapacity 
to sue in tort,} but there the matter rested. In 1935, the Illinois legislature 
sought to make it a crime to bring alienation of affections actions, as well as 
“heart balm” suits for the related torts of breach of promise or criminal con- 
versation, on the ground that these suits were conducive to blackmail and fraud.‘ 
In 1946, this statute was declared unconstitutional as to the alienation of affec- 
tions provision.’ Now with the principal case, the divorce between legislative 


Til. Rev. Stat. (1945) c. 38, § 246.1. 2 330 Ill. App. 598, 71 N.E. ad 810 (1947). 
3 Betser v. Betser, 186 Ill. 537, 58 N.E. 249 (1900). 
‘Til. Rev. Stat. (1945) c. 38, § 246.1. 


5 Heck v. Schupp, 394 Ill. 296, 68 N.E. 2d 464 (1946). In an earlier test of other provisions 
making it a crime to name the co-respondent in a divorce, custody, annulment, or separate 
maintenance action except after motion by adverse party to make the pleading more definite 
and certain, a criminal information was quashed as unconstitutional because the subject 
matter of those sections was not embraced in the title of the act. People'v. Mahumed, 38: Ii. 
81, 44 N.E. 2d o1t (1942). 
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and judicial policy is complete: not only has the court saved harmless the estab- 
lished common law actions, but it has engrafted a new one, the limits of which are 
still undefined. 

Although the principal case has no precedent in Illinois, the result might 
have been anticipated from the broad language of Heck v. Schupp,° in which the 
court held the “Heart Balm Act” unconstitutional. One of the grounds for this 
holding was the Act’s asserted conflict with Article II, Section 19 of the Illinois 
Constitution, which provides that “Every person ought to find a certain remedy 
in the laws for all injuries and wrongs which he may receive in his person, prop- 
erty, or reputation.”’ This somewhat circular statement was used to support 
the conclusion that the Act interfered with the exercise of civil rights involved 
in the contract of marriage. “Moreover, as to criminal conversation and aliena- 
tion of affections, these involve rights which all members of a family have a 
right to protect.”* Another decision heavily relied on in the principal case was 
Daily v. Parker,’ a federal case of first impression which recognized a minor 
child’s right of action in a similar fact situation.”* In that case the Circuit Court 
of Appeals for the Seventh Circuit reversed a trial court’s dismissal of a com- 
plaint by four minor children against a woman for inducing their father to leave 
home and to refuse to contribute to their support and maintenance. The court 
said that in the modern family each member is entitled to the society and 
'‘ companionship of the others, and, within the limits of the others’ abilities, each 
is entitled to financial aid and support. Accordingly, a child has two kinds of 
rights: financial rights to support, and a right to recovery for injury to feelings 


and for the deprivation of a father’s comfort, protection, and society. In saying 
that the injury to these rights gives rise to an action against the third person 
who breaks up the family relation, the court admitted that it had established 
a new tort.” 

The influence of the reasoning in the Daily case on the instant decision is 


6 394 IIL. 296, 68 N.E. 2d 464 (1946). On its facts, this case was hand picked for a test, 
since it involved conduct which many courts would strain a point to penalize. The wife of a 
veteran plaintiff was enticed away by the civilian defendant while the plaintiff was in an 
army hospital recovering from war wounds. 


7 The other ground was that the title did not disclose the purpose of the Act. It was entitled 
“An act in relation to certain causes of action conducive to extortion and blackmail and to 
declare illegal contracts or acts made or done in pursuance thereof.” Ill. Rev. Stat. (1945) 
c. 38, § 246.1. 


® Heck v. Schupp, 304 Ill. 296, 300, 68 N.E. 2d 464, 466 (1946). In view of its broad interpre- 
tation in the principal case, this language might even sustain an action by children against 
a third person for criminal conversation with one of their parents, an unprecedented ex- 
tension of control by the child of a parent’s behavior. 


9152 F. ad 174 (C.C.A. 7th, 1945). 


1° See notes 13 Univ. Chi. L. Rev. 375 (1945); 59 Harv. L. Rev. 297 (1946); 41 Ill. L. Rev. 
444 (1946); 46 Col. L. Rev. 464 (1946); 15 Ford. L. Rev. 126 (1946); 162 A.L.R. 824 (1945). 

*t In 1934, a New York court had dismissed for want of precedent an alienation of affections 
action brought by minor children. Morrow v. Yamantuon, 152 N.Y. Misc. 134, 273 N.Y. Suop. 
912 (1934). This holding is criticized in the Johnson case. 
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clear, but the latter seems to carry the doctrine even further. It is doubtful 
whether the Daily case would support an action for alienation of affections 
alone, since loss of support was clearly pleaded. In the principal case, on the 
other hand, the father was apparently meeting his obligations under a separate 
maintenance order, and the decision therefore comes closer to an unequivocal 
recognition of the destruction of the family unit as a separate tort.” 

If the doctrine in the Johnson case stands, it may have several important 
consequences. By basing the right of recovery on the disruption of a family 
relation, the child’s right of action is established for the alienation of the 
mother’s affections; so long as loss of support was an essential part of the 
plaintiff’s case, there would be no damages if the mother had not previously 
contributed financially to the child’s support. If family rights are now reciprocal, 
parents may have a right of action against one who alienates the child’s affec- 
tions. This would be squarely in conflict with decisions in other jurisdictions." 
What would be the effect on a minor child’s right of action in this situation if 
the deserting spouse secures a divorce? Where an alienation of affections action 
is brought by the wife or husband, many cases hold that the right of action is 
not defeated by the fact that the spouses lived unhappily together or had even 
separated, because of the possibility of reconciliation, which the law encourages 
and with which strangers should not interfere."* Would a valid divorce, which 
destroys the marriage status on which the action is based, be a complete de- 
fense in an action by the former husband or wife, or would the court say that 
the third person had interfered with the possibility of condonation? Corre- 
spondingly, if the husband has grounds for divorce, would his exercise of the 
right to sue for dissolution of the marriage destroy the family unit and bar 
actions by his minor children against a third person? 

A further problem would arise in the event that a child died after a judgment 
had been entered for him in his suit for alienation of the parent’s affection. The 
father would claim as heir in an estate composed, at least in part, of the pro- 
ceeds of the suit."S Since allowing him to inherit would enrich the father by 
means of wrongdoing to which he was a party, it might be necessary to create a 
trust ex maleficio, converting the father into a trustee with the sole duty of 
conveying his share to the other heirs."® 

2 There is some hedging on this point, since the court says, in summarizing the basis of 
liability, ‘““Defendant’s conduct resulted in the destruction of the children’s family unit . . . . 
and deprived them of the umstinting financial support heretofore contributed by their father, 


as well as of the security afforded by his affection and presence.” Johnson v. Luhman, 330 III. 
App. 598, 606, 71 N.E. ad 810, 814 (1947) (italics added). 

"3 Montgomery v. Crum, 199 Ind. 660, 161 N.E. 251 (1928); Pyle v. Waechter, 202 Ia. 
695, 210 N.W. 926 (1926). 

4 Dey v. Dey, 94 N.J. L. 342, 110 Atl. 703 (1920); Bradbury v. Brooks, 82 Colo. 133, 257 
Pac. 359 (1927); Moelleur v. Moelleur, 55 Mont. 30, 173 Pac. 419 (1918). 

*STll. Probate Act, Ill. Rev. Stat. (1945) c. 3, § 162. 

*© Compare Millard v. Green, 94 Conn. 597, 110 Atl. 177 (1920); Jones v. Carpenter, 90 
Fla. 407, 106 So. 127 (1925) (proceeds of stolen or embezzled property); Seeds v. Seeds, 116 
Ohio St. 144, 156 N.E. 193 (1927) (property obtained by forging will of deceased). 
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It is probable, however, that a statute’? passed in the last session of the 
Illinois legislature has nullified the effect of the Johnson decision in most 
instances. The act limits damages in alienation of affections action to “actual 
damages sustained as a result of the injury complained of,” and provides that 
punitive, exemplary, vindictive, or aggravated damages are not recoverable, 
and that the punishment of wrongdoers should be left to criminal proceedings. 
Almost identical statutes were passed with regard to criminal conversation*® 
and breach of promise.’ $ 

Although some of the language indicates that the alienation of affections 
actions referred to in the statute are those respecting husbands and wives, and 
the statute is under the chapter on “Husband and Wife,” Sections 35 and 36 
make the act applicable to “any” action for alienation of affection. Since the act 
is intended to cut down damages in the usual alienation of affections case, and 
since the right recognized in the principal case is merely an extension of the old 
action and a way of maximizing the damages awarded, the legislative intent 
would seem to be applicable here. The fact that similar statutes were passed 
on each of the other parts of the common law “heart balm” triangle strengthens 
the argument for bringing all similar types of action under the legislative 
policy. Amendment to clarify this point might be desirable. 

The practical advantage in bringing these suits is to increase the damages 
recovered where there are several children, since a separate damage claim is 
made in the name of each. If the new statute’s limitation on damages is al- 
lowed to stand, this advantage will no longer exist. If, on the other hand, the 
courts exempt actions by minor children, the statute is a dead letter in every 
case where there is a child, since the action could be brought in his name. It 
is hoped that such a technical detour will not be allowed to defeat a legislative 
policy (of curbing these actions) so unequivocally set forth and so universally 
adhered to in the other jurisdictions which have similar acts on the subject.’ 

If the statutory policy is followed, the conclusion is that the only damages 
now recoverable by a child for alienation of his father’s affection are for loss of 
support.” Recovery could then be a kind of lump sum support calculated per- 
haps over the périod of the child’s minority. The practical effect would have 
notable advantages in certain cases over recovery by the wife of alimony or 
support. Unlike the periodic payments of alimony, which can be enforced only 
where the court maintains jurisdiction over the husband, recovery of a lump- 


7 Tll. Ann. Stat. (Smith-Hurd, 1947) c. 68, §§ 34-40. 
‘8 Tbid., at §§ 41-47. 9 Tbid., at c. 89, §§ 25-34. 


* For a typical example, see the New York act which abolished the cause of action: N.Y. 
Civ. Prac. Ann. (Cahill, 1946) §§ 61(a)-61(i). Its constitutionality was upheld in Hafgarn v. 
Mark, 274 N.Y. 22, 8 N.E. 2d 47 (1937). For a discussion of the background of this legislation, 
see Feinsinger, Legislative Attack on Heart Balm, 33 Mich. L. Rev. 979 (1935). 


* It is assumed that these statutes will be held constitutional. They have been carefully 
titled by the name of the particular subject action and do not affect the remedy as such. Only 
the measure of damages is changed. 
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sum judgment can be immediately executed and is safe from the danger of the 
spouse’s becoming judgment-proof or leaving the state.” The judgment, being 
recovered in a tort action, would not be taxable to the recipient,”? while alimony 
is now subject to the federal income tax.” 

Thus if for any reason alimony is not a solution, the deserted family, under 
the doctrine of the Johnson case as modified by the statute, has an alternative 
remedy, at least where the enticer is a person of means and the family’s income 
is in a bracket where tax savings weigh more heavily than the difficulties of a 
tort action and the cut in “take home” recovery by contingent attorney’s 
fees. In the usual case, however, the family’s protection against the effects of 
desertion, the “poor man’s divorce,” is not increased. 


THE CANADIAN SPY CASE: ADMISSIBILITY IN EVIDENCE 
OF STOLEN EMBASSY DOCUMENTS 


An indictment was lodged against Fred Rose by the Attorney-General of 
Quebec, charging him with having conspired with foreign and Canadian sub- 
jects in violation of several provisions of the Official Secrets Act. The Crown 
sought to prove that the defendant, a member of the Canadian Parliament, had 
communicated to a foreign power information which he had obtained illegally 
as to the nature of Canada’s munitions of war. To this end the prosecution sub- 
mitted documents stolen from the Soviet Embassy by a former aid to the 
Soviet military attaché, showing the existence of an extensive spy ring with 
headquarters in a wing of the Soviet Embassy building. The active participa- 
tion of Rose in this organization was also shown, particularly as regards his 
securing the formula for the powerful explosive RDX from Dr. Boyer, a pro- 
fessor at McGill University. Over the objections of the defendant, the President 
of the Assizes held the documents admissible in evidence. Although there were 
other grounds for the appeal which was taken, Rose’s conviction hinged upon 
the final decision as to the evidence point. The Quebec Court of King’s Bench 
upheld the lower court’s ruling, stating that since the executive had submitted 
documents which might otherwise be held privileged for use in a prosecution of 
one of its own citizens, and since the Soviet Government had made no claim to 
immunity with respect to the documents, the courts had no jurisdiction to de- 
termine whether the documents were privileged and whether the executive had 
committed a breach of international law. Rose v. The King.’ 

™ The practical importance of this problem is shown in the fact that Judge Julius H. Miner, 
in a recent report to the Circuit Court Executive Committee on the problem of children made 
dependent by divorce, suggested that thought be given to the use of restraining decrees to 


keep divorced fathers from remarrying until they are able to post bond to insure support of 
dependents. Chicago Daily News, p. 4, col. 3 (November 22, 1947). 


%3 26 U.S.C.A. Int. Rev. Code § 22(b) (5) (1939). 
4 Thid., at § 22(k). [1947] 3 D.L.R. 618 (Que.). 
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The court conceded that the privilege of diplomatic immunity given to an 
ambassador by international law extends to himself, his personnel, dwelling, 
documents, archives, and correspondence.’ If the diplomatic character of these 
documents were in question, the case of Engelke v. Musmann' might be cited 
as precedent for this decision. There the statement of the British Foreign Office 
was held to be conclusive evidence of the diplomatic status of the defendant, 
since such finding of fact depended upon matters peculiarly within the cogni- 
zance of the sovereign. Once the existence of the diplomatic status had been de- 
termined by the executive, however, it was admitted that it remained the func- 
tion of the.court to determine as a matter of law whether immunity from juris- 
diction necessarily followed. Rose v. The King goes one step further in that the 
court flatly stated that while the documents might otherwise be held privileged, 
the question of the immunity to be granted them was strictly a matter for execu- 
tive determination. Thus not only the nature of the documents but, more im- 
portant, their legal incidents are deemed issues improper for judicial considera- 
tion. 

Judge Gagne, while concurring in the result, indicated some doubt as to the 
diplomatic character of the documents in question. The fact that the Bureau of 
Espionage was situated in a wing of the Embassy building did not, in his 
opinion, necessarily lead to this conclusion, since the Soviet Ambassador himself 
was denied access to the room in which these documents were kept. In the Wolf 
von Igel affair, the government of the United States expressed the opinion that 
documents obtain an acquired immunity from the fact that they are under 
official seal, that they are on Embassy premises, or that they are in the actual 
possession of a person entitled to diplomatic immunity.‘ 

The whole issue of whether these documents could properly be considered as 
possessing a diplomatic character seems relegated to a position of irrelevancy 
in the face of the opinion of Judge Bissonnette, apparently speaking for a 

? Hyde, International Law 1271 (1945); Wheaton, Elements of International Law 128 
(1936); 4 Moore, International Law Digest 627 (1906). 


3 [1928] A.C. 433. Accord: United States v. Liddle, 26 Fed. Cas. 936, No. 15,598 (C.C. 
Wash., 1808); United States v. Ortega, 27 Fed. Cas. 358, No. 15,971; (C.C. Pa., 1825); United 
States v. Benner, 24 Fed. Cas. 1084, No. 14,568 (C.C. Pa., 1830); Ex parte Hitz, 111 U.S. 766 
(1884); In re Baiz, 135 U.S. 403 (1890); The Rogday, 279 Fed. 130 (D.C. Calif., 1920); Savie v. 
City of New York, 118 N.Y. Misc. 156, 193 N.Y. Supp. 577 (1922). 


4 Wolf von Igel, attached to the German Embassy in the United States, was indicted on 
April 17, 1916 in New York for using American territory as a base for hostile military opera- 
tions. The German Ambassador demanded his immediate release and the return of papers 
allegedly belonging to the Embassy, seized at the time of Von Igel’s arrest. Secretary Lansing 
asserted that the government of the United States was entitled to retain the papers in question 
for use in the legal proceedings which had been instituted, since the room in which the arrest 
had occurred had no connection with the Embassy and had not been used for the performance 
of its diplomatic functions. The reply of the German Ambassador was that if the seizure of the 
papers could be justified by a subsequent inspection of their contents, all diplomatic immunity 
would speedily come to an end. No further action on the indictment was taken since Von Igel 
was returned to Germany with other officials after the severance of relations between that coun- 
try and the United States. Hyde, International Law 1267 (1945). 
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majority of the court. The fact that the documents are submitted in evidence 
by the executive effectively precludes judicial inquiry into the possibility of 
their being privileged communications. This tour de force is accomplished by 
the aid of a legal fiction, namely, that once the documents come into the 
possession of the executive, they become his property, free from any privilege 
except that which he chooses to impress upon them. 

It seems curious that such a result should be reached in view of Judge 
Bissonnette’s statement earlier in his opinion that modern public international 
law rejects the theory of extraterritoriality as the source of diplomatic invio- 
lability and prefers rather the necessity of recognizing a full dignity in the state 
which delegates an ambassador.’ It seems, then, that if these documents do not 
gain their immunity from the mere fact of their physical presence on Embassy 
premises, loss of immunity can hardly be attributed to their subsequent re- 
moval and change in possession. If, instead, the source of immunity is to be 
found in the recognition of the independence and dignity of the foreign sov- 
ereignty, it is difficult to see how the finders-keepers test adopted by the court 
can be expected to assuage the implied affront involved in such action on the 
part of the receiving state. 

The court stresses the fact that the Soviet Government had made no claim 
to immunity in respect to the documents and that “to impose, through a 
judicial decision, immunity upon a state which does not claim any would be 
casting a slur upon its dignity and its sovereignty.’ It is a well established 
principle of international law that a diplomatic agent cannot waive his exemp- 
tion from the territorial jurisdiction of the receiving state without the consent 
of the sovereign whom he represents.’ Moreover, it has been held that such 
waiver must be strictly proved.® 

Where the party before the court is neither the sovereign nor his ambassador, 
however, it has been held that the claim of immunity will not be recognized 
unless asserted through diplomatic intervention.» The manner in which the 

SIt has been suggested by Francis De4k that the rejection of the concept of extraterri- 
toriality in the roth century was merely an attempt to deny, or at least restrict, the right of 
asylum for a person threatened with criminal prosecution which was implicit in that fiction, but 
that no further inroad upon the settled rules of diplomatic immunity was intended. 23 Amer. 
J. Int. L. 582 (1929). To the same effect see 1 Oppenheim, International Law 629 (1928); 


Lawrence, The Principles of International Law § 130 (1923); Foster, The Practice of Diplo- 
macy 165 (1906). 


® Rose v. The King, [1947] 3 D.L.R. 618, 648 (Que.) 


7 Barbuit’s Case, Cas. t. Tal. 281 (Ch. 1737); In re Suarez, [1918] 1 Ch. 176; Marshall v. 
Critico, 9 East 447 (K.B., 1808); Taylor v. Best, 14 C.B. 487 (1854); 1 Oppenheim, Interna- 
tional Law 636 (1928). 


* In re Republic of Bolivia Exploration Syndicate, Ltd., [1914] 1 Ch. 139. 


* Kunglig Jarnvagsstyrelsen v. Dexter and Carpenter, 300 Fed. 891 (D.C. N.Y., 1924). The 
plaintiff corporation, the governmental railway administration of Sweden, claimed immunity 
as against a counterclaim. In denying immunity, Judge Learned Hand stated that there is no 
difference between a libel in rem, under which a ship is arrested, and an‘ action in personam 
against an agent of the sovereign. Reference was made to Ex parte Muir, 254 U.S. 522 (1921), 
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claim of immunity should be brought to an American court’s attention was 
made explicit by the case of Compatiia Espatiola de Navigacién Marttima S.A. 
»v. The Navemar, *° where it was held that the foreign government may assert 
immunity from suit either as claimant in the court or through diplomatic 
channels; if such claim is recognized and allowed by the executive branch of 
the government, it is then the duty of the courts to accept the claim of im- 
munity upon appropriate suggestion by the Attorney General of the United 
States.” 

If the Soviet Government had decided to assert its diplomatic privilege di- 
rectly by appearing formally in court and laying claim to the documents, it 
would have run the risk of having such intervention held equivalent to recogni- 
tion of the right of the court to assume jurisdiction over and to make final dis- 
posal of the property in question. If, on the other hand, the Soviet Government 
had sought the intervention of the Canadian State Department, the executive 
decision would have been binding upon the court. By holding that immunity 
depends not solely upon the existence of a fact, but also upon proper assertion 
of such fact, the courts have forced the foreign sovereignty to choose between 
a procedural Scylla and Charybdis in order to claim its diplomatic privilege, 
with the result that often appropriate relief has been denied. Where, as in the 
present case, the court recognizes the property as that of a foreign sovereignty, 
it seems unfortunate to hold that diplomatic immunity is a right capable of 
being lost by a failure to put it in issue. If diplomatic immunity is to have 
anything more than a mere verbal existence, the courts must exercise the only 
effective deterrent to executive violation of international law, i.e., in the instant 
case, refusal to permit the introduction in evidence of admittedly diplomatic doc- 
uments and declining jurisdiction unless renunciation of the privilege can be 
shown. 

When called upon to decide questions affecting international relations, 


where it was held that a claim of immunity in favor of an arrested ship must be made either 
through direct intervention as a party by the sovereign, by his ambassador or minister, or 
through the usual diplomatic channels resulting in a suggestion by the Attorney General. 
Accord: The Pesaro, 255 U.S. 216 (1921). 


t© 303 U.S. 68 (1938). In a suit in admiralty by the owner to recover possession of a vessel 
expropriated by the Spanish Republican Government, the Department of State declined to 
present a suggestion of immunity claimed by the Spanish Ambassador, who then himself sought 
and obtained leave to intervene. The Supreme Court held his allegation of ownership was not 
conclusive and that the ship, therefore, was not immune from suit in American courts. 


** Lamont v. Travelers Insurance Company, 281 N.Y. 362, 24 N.E. 2d 81 (1939) is an inter- 
esting sequel to The Navemar. It was there held that while the claim of immunity of the 
Mexican Government was properly brought to the attention of the court, the language of the 
suggestion filed by the United States District Attorney did not constitute a “recognition and 
allowance” of the claim by the executive branch of our government such as would be conclusive 
upon the court under the Navemar decision. By analogy, the argument could be made that 
the submitting of the documents in evidence by the Canadian Government in the instant case 
- @ mere suggestion as opposed to such affirmative intervention as would be binding upon 
the court. 
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courts generally respect decisions expressly or impliedly made by the executive 
branch of the government.” It has been suggested that the emergence of the po- 
litical question doctrine in this field is due chiefly to the inability of the courts 
to act in the absence of applicable legal principles.'* This reasoning falls short 
as an explanation for the present case, however, since diplomatic immunity 
was one branch of international law which was regarded as having crystallized 
sufficiently to permit its codification." 

The practical reasons given by the court for its decision are more difficult to 
challenge. The court argues that it would be impossible to give effect to diplo- 
matic immunity in a situation such as this when to do so would be to counteract 
the decision of the executive of the country. Due to distribution of sovereignty 
among the various governmental departments, the executive branch has abso- 
lute and exclusive authority to determine policy in the field of international 
relations. Issues such as these are essentially political in their nature and should 
be resolved by those responsible and responsive to the community as a whole. 
Moreover, in case of conflict the judiciary is without any effective means of 
enforcing its will. 

In the absence of a world court with power to enforce its decrees, the law of 
nations must be administered, if at all, by national courts, which are often 
bound to find themselves in the uncomfortable position of being judge in their 
own nation’s cause. Prize courts have resolved this problem in a striking man- 
ner, as exemplified by The Zamora," where an executive order in conflict with 
principles of international law was not considered as binding upon it by the 
court. This assertion of independence was not surprising in view of the fact that 
traditionally prize courts have acted upon the principle that their duty is “not 
to deliver occasional and shifting opinions to serve present purposes of particu- 
lar national interest but to administer, with indifference, that justice which the 
law of nations holds out without distinction to independent states.’”* 

12 The existence or non-existence of a treaty as a binding obligation upon the United States: 
Charlton v. Kelly, 229 U.S. 447 (1913); Mahoney v. United States, 10 Wall. (U.S.) 62 (1869); 
Doe v. Braden, 16 How. (U.S.) 635 (1853). The beginning and end of war: United States v. 129 
Packages, 27 Fed. Cas. 284, No. 15,941 (D.C. Mo., 1862); United States v. Anderson, 9 Wall. 
(U.S.) 56 (1869); Hamilton v. Kentucky Distilleries Co., 251 U.S. 146 (1919). An assertion of 
title to or jurisdiction over territory made by the political departments of the government: 
Foster v. Neilson, 2 Pet. (U.S.) 253 (1829); Wilson v. Shaw, 204 U.S. 24 (1907); In re Cooper, 
143 U.S. 472 (1892). Recognition of a state or government: Rose v. Himely, 4 Cr. (U.S.) 240 


(1808); Russian Government v. Lehigh Valley Co., 293 Fed. 135 (D.C. N.Y., 1923); Duff 
Development Co. v. Government of Kelantan, [1924] A.C. 797. 


"3 Field, The Doctrine of Political Questions in the Federal Courts, 8 Minn. L. Rev. 485 
(1924). 

™ Harvard Draft Convention on Diplomatic Privileges and Immunities, Article 5 (1932): 
“*A receiving state shall protect the archives of a mission from any violation and shall safeguard 
their confidential character wherever such archives be located within the territory of the receiv- 
ing state 

*5 [1916] 2 A.C. 77. 

© Opinion of Sir William Scott in The Maria, 1 C. Rob. 340, 350 (1799). Accord: The 
Walsingham Packet, 2 C. Rob. 77, 82 (1799); The Recovery, 6 C. Rob. 341, 348 (1807). 
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Apparently it is possible for a national court to accomplish the herculean 
task of recognizing, even in time of war, that “the seat of judicial authority is 
indeed local, but the law [international] itself has no locality.” England was at 
war when The Zamora was decided, as was Canada thirty years later when the 
Quebec Court of King’s Bench was faced with Rose v. The King. The executive 
departments in each case asserted a right in contravention of international law 
to jurisdiction over property obtained by force. Such jurisdiction was conceded 
by one tribunal in the interest of the safety of the state, and denied by the other 
despite the existence of a national emergency similar to that which the Canadian 
court felt gave such peculiar force to the policy of short run expediency. 

The decision in Rose v. The King is illustrative of the ambiguous position of 
international law in that, although the court admits its existence, the holding 
that it could be disregarded at will by an interested sovereign state seems to 
deprive it of the essential characteristics of law.** Diplomatic immunity has 
been recognized as one of the most important elements in the preservation of 
peace in the world community of nations.’ It is in times of international ten- 
sion that international law should be most doggedly adhered to in order to 
avoid possible retaliation and eventual resort to self-help. Rose v. The King is 
a disturbing precedent in that “‘as among men, so among nations, the opinions 
and usages of the leading members in a community tend to form an authorita- 
tive example for the whole.”* 


FULL FAITH AND CREDIT: A CONTROL 
OVER CHOICE OF LAW 


The defendant, a fraternal benefit society incorporated in Ohio, issued a 
certificate of life insurance in South Dakota to a domiciliary of that state. After 
the death of the insured, the plaintiff brought suit in South Dakota as assignee 
of the beneficiary under the certificate. The terms of the certificate included a 
provision, valid in Ohio, limiting the period within which such suits could be 


17 The Maria, 1 C. Rob. 340 (1799). 


*8 See 26 Am. J. Int. L. 280 (1932) for an excellent discussion of the law of the land doctrine 
evolved by the English common law courts when dealing with a conflict between municipal 
and international law as contrasted with the prize court solutions of the same problem. It is 
there suggested that the law of the land doctrine in origin seems to have been entangled with 
the question of diplomatic immunity and particularly with the statute 7 Anne, c. 12 (1708). 

9 Secretary of State Hull made the statement that “it should be obvious that the un- 
hampered conduct of official relations between countries and the avoidance of friction and mis- 
understanding which may lead to serious consequences are dependent in a large measure upon 
a strict observance of the Law of Nations regarding diplomatic immunity.” Department of 
State Press Release 497, 498 (Nov. 7, 1935). 


* Pollock, The Sources of International Law, 2 Col. L. Rev. 511 (1902); see also Hyde’ 
International Law 9 (1945). 

* Ohio Code Ann. (Throckmorton, 1940) §§ 9462-70, 9481; Appel v. Cooper Ins. Co., 76 
Ohio 52, 80 N.E. 955 (1907); Bartley v. National Business Men’s Ass’n, 109 Ohio 585, 143 
N.E. 386 (1924). 
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brought.? The plaintiff claimed that the time limitation in the insurance certif- 
icate was void under South Dakota law’ and that the suit was therefore not 
barred, since the period fixed by the South Dakota statute of limitations had 
not expired.‘ A judgment for the plaintiff was affirmed by the South Dakota 
Supreme Court.’ The Supreme Court of the United States held, on certiorari, 
that South Dakota was required to give full faith and credit® to the public acts 
of Ohio authorizing the constitution and by-laws of fraternal benefit societies. 
Order of United Commercial Travelers v. Wolfe.’ 

Supreme Court decisions defining the circumstances under which a state is 
bound to apply the law of a sister state under the full faith and credit clause 
of the federal Constitution are few and comparatively recent. So long as most 
states followed substantially the same common law rules, there were not many 
material differences in their laws. Even after statutory changes had caused 
considerable divergence, it was some time before it occurred to litigants to rely 
upon the full faith and credit clause when appealing state decisions in choice of 
law cases.* Not until 1909 did the Court first assume jurisdiction to review the 
decision of a state court on the basis of the appellant’s allegation that full faith 
and credit had been denied to a statute of another state, but the value of this 
decision, for the purpose of determining the scope of the clause, was lessened 
by the finding that full faith and credit had been accorded.® 

Probably the only unequivocal holding that an action founded upon a state 
statute must be entertained by the courts of every other state was Broderick v. 
Rosner,"° decided in 1935. There a New Jersey court was compelled to hear an 
action brought by the statutory representative of a corporation’s creditors to 
recover from certain stockholders the assessments levied upon them pursuant 
to New York law, although a New Jersey statute positively forbade the main- 


2 “No suit or proceeding, either at law or in equity, shall be brought to recover any benefits 
under this Article after six (6) months from the date the claim for said benefits is disallowed 
by the Supreme Executive Committee.” From the society’s constitution, as printed on the 
back of the original certificate issued. 


3$.D. Code (1939) § 10.0705. 
4S.D. Code (1939) § 33.0232. 518 N.W. 2d (S.D.) 755 (1045). 


*U.S. Const. Art. 4, § 1: “Full Faith and Credit shall be given in each State to the public 
Acts, Records, and Judicial Proceedings of every other State. And the Congress may by gen- 
eral Laws prescribe the Manner in which such Acts, Records, and Proceedings shall be proved, 
and the Effect thereof.” 


767 S. Ct. 1355 (1047). 


* Apparently the first such reliance was in Chicago & Alton R. Co. v. Wiggins Ferry Co., 
119 U.S. 615 (1887). The Court agreed with the contention that full faith and credit should 
have been given to the statute in question, but its remarks were obiter. 


® Atcheson, T., & S.F.R. Co. v. Sowers, 213 U.S. 55 (1909). New Mexico was then a ter- 
ritory. But Tennessee Coal, Iron, & R. Co. v. George, 233 U.S. 354 (1914), was a decision on 
the same grounds involving an Alabama statute. 


* 294 U.S. 629 (1935). 
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tenance of such an action. Several other cases" were like Broderick v. Rosner 
in that they involved actions to recover assessments from stockholders under 
the law of an incorporating state, and in that the courts of other states were 
constrained to entertain the actions in spite of their own contrary policy. In 
each of those cases, however, the creditors’ representative had been appointed 
in a judicial proceeding in which the total assessments necessary to meet claims 
was also determined. The cases may therefore be interpreted as being only 
extensions of the requirement that full faith and credit be given judgments, 
the courts of other states being obliged to respect the statutory powers of the 
representative in order to give the proceeding the effect it would have in the 
state where rendered. 

The same observation may be made, although with somewhat less force, 
with regard to a line of cases involving fraternal benefit societies.” These de- 
cisions turned on whether a provision in the society’s constitution and by-laws, 
which had been declared valid in a judicial proceeding in the state of incorpora- 
tion, was binding in the forum. The Supreme Court treated the decision in the 
incorporating state as controlling but did not indicate clearly whether the 
judgment or the statute or both was being accorded full faith and credit. In 
both the stockholder assessment and fraternal benefit society cases, however, 
the effects of the judicial proceeding and of the statute authorizing that pro- 
ceeding were so closely tied together that it can be and has been said that these 
cases give full faith and credit to state statutes ;?* and the language of the opin- 
ions is not concerned with any possible distinction. Another opinion strongly 
indicating that the full faith and credit clause may in a proper case control the 
choice of statutory law was Bradford Electric Co. v. Clapper,"4 although it 
should be noted that the case was initially brought in a federal court. 

In several cases the choice of law was constitutionally limited by the due 
process clause, the Supreme Court ruling that the forums had violated the clause 
by deciding the case under their own law." It has been persuasively argued that 
such a holding necessarily implies that full faith and credit had been denied to 
some law which should have been applied;** if so, due process cases might be 

™ Converse v. Hamilton, 224 U.S. 243 (1912); Chandler v. Peketz, 297 U.S. 609 (1936); 
Hancock National Bank v. Farnum, 176 U.S. 640 (1900) (clearly treated by the Court as a 
matter of giving full faith and credit to a judgment). 

™ Supreme Council of Royal Arcanum v. Green, 237 U.S. 531 (1915); Modern Woodmen v. 
Mixer, 267 U.S. 544 (1925); Sovereign Camp v. Bolin, 305 U.S. 66 (1938). 

3 Justice Brandeis, speaking for the Court in Broderick v. Rosner, 294 U.S. 629, 
644 (1935); Langmaid, The Full Faith and Credit Required for Public Acts, 24 Ill. L. Rev. 
383, 393-402 (1929). Langmaid closely analyzes the earlier cases. His cautious conclusion is 
that the full faith and credit clause ‘‘is not a dead letter so far as it concerns public acts.” 

14 286 U.S. 145 (1932). 

*s Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 143 (1934); New 
a seat Co. v. Dodge, 246 U.S. 357 (1918); New York Life Ins. Co. v. Head, 234 U.S. 

49 (1914). 

*® Dodd, The Power of the Supreme Court To Review State Decisions in the Field of Con- 

flict of Laws, 39 Harv. L. Rev. 533, 561 (1926). 
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used as full faith and credit precedents. Indeed, Aetna Life Insurance Co. v. 
Dunken* shows the relation between the two series of precedents by relying on 
both. Finally, two decisions reversed state courts on constitutional grounds 
for applying their own law, but the Court did not make the precise ground 
clear."* 

Thus the cases did not set forth either clearly or comprehensively the circum- 
stances under which an erroneous choice of law by a state court would present 
a constitutional question. Nevertheless it may be said that the Court’s attitude 
was one of willingness to assume jurisdiction in an increasing number of conflict 
of laws cases, and there was some promise that the Court would eventually 
evolve an adequate body of choice of law rules under the Constitution."® The 
trend was arrested in 1935 by the decision in Alaska Packers Association v. 
Industrial Accident Commission,” in which a unanimous Court announced that 
it would henceforth decide each case by appraising the conflicting governmental 
interests and not by giving automatic effect to the full faith and credit clause. 
This new doctrine has since been many times reiterated with approval” and 
remains the last general pronouncement on the operation of the full faith and 
credit clause. 

While the decision in the instant case may only be an example of a recog- 
nized exception to the Alaska Packers doctrine,” the case may well signify a 
change in the Court’s attitude and portend an eventual repudiation of the doc- 
trine. True, Justice Burton, speaking for the majority, denied any inconsistency 
and made some attempt to show that Ohio’s interest was the greater. The 
Court relied mainly, however, upon the fraternal benefit society precedents,” 


17 266 U.S. 389 (1924). 


* Western Union Tel. Co. v. Brown, 234 U.S. 542 (1914); Western Union Tel. Co. v. 


Chiles, 214 U.S. 274 (1909). The former, at least, apparently relied in part on the commerce 
clause. 


19 See Dodd, op. cit. supra note 16; Corwin, The ‘‘Full Faith and Credit” Clause, 81 U. of 
Pa. L. Rev. 371 (1933); Ross, Has the Conflict of Laws Become a Branch of Constitutional 
Law? 15 Minn. L. Rev. 161 (1931). 


2° 294 U.S. 532 (1935). See Note, A Factual Approach to the Constitutional Law Aspect of 
the Conflict of Laws, 35 Col. L. Rev. 751 (1935), in which it was suggested that the Court 
would not abandon the choice of law rules it had already made, but would be disinclined to go 
further in making broad general rules. The Court, in fact, did decide Broderick v. Rosner, 294 
U.S. 629 (1935), and Sovereign Camp v. Bolin, 305 U.S. 66 (1938), after the Alaska Packers 
case. See also Cook, The Logical and Legal Bases of the Conflict of Laws 78-81 (1942). 


* Pacific Employers Ins. Co. v. Industrial Accident Comm'n, 306 U.S. 493 (1939); Klaxon 
Co. v. Stentor Electric Mfg. Co., 313 U.S. 487 (1941); Griffin v. McCoach, 313 U.S. 498 
(1941); Pink v. A.A.A. Highway Express, 314 U.S. 201 (1941); Williams v. North Carolina, 
317 U.S. 287 (1942); Hoopeston Canning Co. v. Cullen, 318 U.S. 313 (1942); Magnolia Pe- 
troleum Co. v. Hunt, 320 U.S. 430 (1943). 

™ See note 20 supra. 


#3 Supreme Council of Royal Arcanum v. Green, 237 U.S. 531 (1915); Modern Woodmen v. 
Mixer, 267 U.S. 544 (1925); Sovereign Camp v. Bolin, 305 U.S. 66 (1938); Broderick v. Rosner, 
294 U.S. 629 (1935). 





RECENT CASES 413 


which had conceived of membership in a fraternal benefit society as a ‘complex 
and abiding relation’’*4 which must be governed by a single law—that of the 
state granting incorporation—if uniformity of rights and obligations was to be 
assured. Under this conception, the contract of insurance is merely one incident 
of the relation. Justice Black, dissenting, denied that such an insurance contract 
differs in any important respect from contracts made with commercial com- 
panies, and maintained that the interest of a policyholder’s state in protecting 
him against an unequal contract is as great in one case as in the other.” If the 
Alaska Packers doctrine is still good law, his argument is a convincing one. 
The principal case, although not persuasive in itself, may be a part of a larger 
pattern, namely, a renunciation of the Alaska Packers doctrine and the be- 
ginning of a conscious use of the full faith and credit clause to effect a more 
uniform and predictable administration of law throughout the nation. Justice 
Jackson has shown an awareness of the potentialities of the clause and would 
seem to favor more aggressive use of it as a unifying principle.” Since the opin- 
ion contains no hint of his proposals, the other members of the Court may not 
yet be ready to accept his views without reserve. Yet the fact remains that the 
Court went out of its way’? to reaffirm old precedents, which could be inter- 
preted as the laying of a foundation for such a structure as Justice Jackson 
envisions. It is to be noted that the instant case gives a broader effect to the full 
faith and credit clause than any of those upon which the majority rely.** Two 
of those cases involved assessments under the law of the incorporating state— 
on members of a fraternal benefit society in Supreme Council of Royal Arcanum 
v. Green,*® and on stockholders of a bank in Broderick v. Rosner.’° The incor- 
porating state is likely to bear the heaviest burden if the corporation becomes 
insolvent, and it should have power to protect itself by regulating assessments. 
In Sovereign Camp v. Bolin the issue had already been decided against the 
member’s contention in a class suit brought in the courts of the incorporating 
state, so that the decision could have rested on the principle of res judicata. In 
addition, the controversy concerned a provision directly affecting the substan- 


24 Modern Woodmen v. Mixer, 267 U.S. 544, 551 (1925). 

% 67 S. Ct. 1355, 1378-82 (1947). 

26 Jackson, Full Faith and Credit—The Lawyer’s Clause of the Constitution, 45 Col. L. 
Rev. 1 (1945). 

21 Since the Court professed not to abandon the Alaska Packers case, they might have relied 
wholly upon it, and with considerable force in view of the facts that the plaintiff in the instant 


case was actually the assignee of the original beneficiary and was a citizen of Ohio, so that 
South Dakota’s interest in the controversy was actually slight. 


8 The relevant features of these cases are briefly summarized infra. They are analyzed in 
greater detail by Justice Black, dissenting, 67 S. Ct. 1355, 1379-81, (1947), and in Harper, The 
Supreme Court and the Conflict of Laws, 47 Col. L. Rev. 883, 897-99 (1947), criticizing the 
result of the instant case. 

29 237 U.S. 531 (1915). 


3° 294 U.S. 629 (1935). 3 305 U.S. 66 (1938). 





414 THE UNIVERSITY OF CHICAGO LAW REVIEW 


tive rights of claimants. In Modern Woodmen v. Mixer* the member had not 
been a resident of the forum state at the time he joined the society. The pro- 
vision there in question defined the circumstances under which death benefits 
would be paid—again a matter of direct substantive right. In the instant case 
the provision in question was in form and effect a statute of limitations, which, 
in questions of conflict of laws, would yield to the law of the forum.* To ignore 
the provision would have had less effect on the substantive rights of members 
in general than in any of the cases cited as precedent. Finally, the provision had 
never been declared valid in any Ohio judicial proceeding to which the plaintiff 
might be considered privy. 

There is much to be said for those who support the instant case in the hope 
that it foreshadows an increased absorption of choice of law rules into con- 
stitutional law.’+ Unquestionably, Congress and the courts have failed to em- 
ploy all the powers given them by the full faith and credit clause.*5 The result- 
ing confusion, injustice, and inconvenience in the administration of justice 
clearly necessitate a greater degree of certainty and uniformity among our 
numerous legal systems. Yet uniformity may be attained at too great a cost, if 
the full faith and credit clause is used to impose choice of law rules which in 
themselves create confusion and injustice. Conflict of laws is as yet hardly out 
of its infancy,** and agreement exists on only a few choice of law rules.7 The 
inadequacy of the present body of principles has led some writers to oppose a 
uniformity which they fear would be blindly mechanical and to prefer use of 


3 267 U.S. 544 (1925). 


33 Without entering into the validity of the usual classification of statutes of limitation as 
“procedural” rather than “substantive” for conflict of laws purposes, it must be said there is 
high authority for the classification. McElmoyle v. Cohen, 13 Pet. (U.S.) 312 (1839). 


34 For general discussions of the full faith and credit clause, its meaning and history, with 
constitutional and practical arguments for its increased implementation and proposals for 
legislative and/or judicial action, see Cook, The Logical and Legal Bases of the Conflict of 
Laws go-107 (1942); Jackson, op. cit. supra note 26; Corwin, op. cit. supra note 19; Ross, 
op. cit. supra note 19; Dodd, op. cit. supra note 16; Cook, The Powers of Congress under the 
Full Faith and Credit Clause, 28 Yale L.J. 421 (1919); Beach, Uniform Interstate Enforcement 
of Vested Rights, 27 Yale L.J. 656 (1918). 


38 For the history of the clause, see Cook, The Logical and Legal Bases of the Conflict of 
Laws 91-95 (1942); Radin, The Authenticated Full Faith and Credit Clause: Its History, 39 
Ill. L. Rev. 1 (1944); Jackson, op. cit. supra note 26, at 4; Corwin, op. cit. supra note 19, at 373. 
The framers, however, had no clear idea of the problems which would arise under the clause. 
The common Jaw was then common and the need for a law of conflict of laws slight. Their 
views, therefore, are of little help in determining precisely how far the clause should dis- 
place local conflicts law—a question on which the writers cited supra note 34 differ consider- 
ably. 


3 Strictly speaking, of course, conflict of laws is not and cannot be a part of the law of full 
faith and credit, and Justice Jackson quite properly warns against equating the two. Op. cit. 
supra note 26, at 30. But the Court in the past has often found its choice of law rules, for better 
and for worse, in conflicts doctrine, and will doubtless continue to do so to a great extent. 


3? See Rheinstein, Book Review, Falconbridge, Essays on the Conflict of Laws, 15 Univ. 
Chi. L. Rev. 478 (1947). 
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discretion by individual courts to secure a politic result in each case.** Very 
probably the changed attitude of the Court which gave rise to the Alaska 
Packers decision resulted in part from a similar distrust of inadequate choice of 
law principles and from a dislike of the results of the Court’s previous de- 
cisions.’ Therefore, the Court would do well to progress slowly and to consider 
carefully the policies to be served by any choice of law rules they may impose. 
From that point of view the wisdom of the rule of the instant case and its 
precedents is open to serious question, for conceivably a rule could be laid down 
to serve a more desirable policy without sacrificing uniformity and certainty. 
It is true that in European countries, unless the parties have provided other- 
wise, insurance problems are decided under the law of the country in which the 
company has its main office, in order to simplify business operations and risk 
calculations.** But experience in this country with the results of unequal bar- 
gaining power between insurer and insured has led the legislators of many 
states to believe that a maximum protection of the insured is essential. Seem- 
ingly, the policy of those states is one which should be fostered, and problems 
of the construction and effect of insurance contracts should therefore be uni- 
formly’decided under the law of the state in which the insured resided when the 
policy was issued. 


JUDICIAL RECOGNITION OF NAZI ACTS OF STATE 


The plaintiff, a former German national of the Jewish faith, was the owner 
of the shares of stock in a shipping corporation. In January 1937, he was im- 
prisoned in Hamburg, Germany, on charges of unlawful disposition of foreign 
currencies. Because he was led to believe by “Nazi officials” that, unless he 
gave up his shipping interests, his life and remaining property would be im- 
periled, he transferred his shares to one Marius Boeger, a ‘“‘Nazi designee.” 
Subsequently, Boeger, acting for the shipping line, sold a ship to the defendant, 
a Belgian corporation, under conditions allegedly sufficient to put the defendant 
on notice of the circumstances of the coerced transfer. The ship was sunk during 
the war, and insurance proceeds were collected for the defendant by the Belgian 
corporation, which owned a claim against a debtor in New York. The plaintiff 
levied an attachment on this debt owed the defendant as a preliminary to an 
action for conversion and loss of use of the vessel. The proceeding, begun in the 


3* See Harper, Policy Bases of the Conflict of Laws: Reflections on Rereading Professor 
Lorenzen’s Essays, 56 Yale L.J. 1155 (1947); Yntema, The Hornbook Method and the Con- 
flict of Laws, 37 Yale L.J. 468 (1928). 


39 Decisions depending upon the concept of substantive due process can probably be con- 
sidered overruled at the present time. In that connection it is interesting to note that in the in- 
stant case the Court expressly refused to rely on the place of making of the contract as de- 
terminative, thus avoiding any question of due process. 

# Wolff, Private International Law 442 (1945); cf. Von Bar, The Theory and Practice 
of Private International Law 661 (1892). 
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Supreme Court of New York, was removed to the United States District Court 
for the Southern District of New York. On appeal, the Circuit Court of Appeals 
for the second Circuit affirmed the District Court’s order quashing the writ of 
attachment and dismissing the complaint. Bernstein v. Van Heyghen Fréres 
Société Anonyme.* 

The Circuit Court of Appeals, reasoning that the plaintiff’s claim depended 
upon the validity of a transfer brought about by officials of a foreign govern- 
ment, declared that the validity of the transfer could therefore not be inquired 
into by American courts, and that the general rule forbidding such inquiry had 
not been changed with respect to Nazi Germany by the policy of our executive 
branch of government. This decision appears to be based on the “act of state” 
doctrine, according to which courts of one nation “will not sit in judgment on 
the acts of the government of another done within its own territory.” It is sub- 
mitted that the act upon which the plaintiff’s claim depended was an “act of 
state” within the meaning of that doctrine, but that there are sufficient indica- 
tions of an executive policy of retroactive repudiation of the recognition of 
expropriatory acts of the Nazi government to have warranted remand of the 
case to the district court with instructions to write the State Department for a 
statement of that policy as it pertains to this case.’ 

The act of securing the original transfer seems to have been an act of the 
German government, done within its own territory, and precedent seems to 
place it within the “act of state” doctrine even though the act might have been 
illegal according to then existing German laws, was repugnant to our own laws 
and policies and was performed by a government subsequently defeated in war 
by our own. 

To recover in this action the plaintiff had to show that Boeger was unable to 
pass good title to the chattel, and to do this the plaintiff had further to demon- 
strate that his transfer of the shares to Boeger was not legally effective. Accord- 
ing to the German Civil Code, in whose territory of application the transfer was 
made, and whose provisions are therefore applicable,‘ a transfer is voidable if 
it is induced by ‘‘illegal” coercion.’ If the coerced person avoids the transfer, 
the avoidance is effective as to third parties who knew or should have known 
of the illegal coercion.* Thus the plaintiff, in order to recover, would have had 
to demonstrate the illegality of the coercion. Instead, however, he alleged in his 
complaint that the coercion was an act of “Nazi officials,”’ leaving open the 


* 163 F. 2d 246 (C.C.A. 2d, 1947), cert. den. 68 S. Ct. 88 (1947). 
? Underhill v. Hernandez, 168 U.S. 250, 252 (1897). 


3 Judge Clark suggested this in his dissent. Bernstein v. Van Heyghen Fréres Société 
Anonyme, 163 F. ad 246, 253 (C.C.A. ad, 1947). 


4 Rest., Conflict of Laws § 352 (1934). 
5 German Civil Code of 1896 §§ 123, 124. 6 Tbid., at § 142. 


7 Transcript of Record, p. 19. The plaintiff further stated in an affidavit in support of the 
writ of attachment that he was arrested by the Gestapo. Transcript of Record, p. 12. In his 
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question whether of the Party or of the Government. Even in the former case, 
their act would be an “act of state” because, in National Socialist Germany, 
Party and state were regarded as constituting one unit,* politically dominated 
by the Party.* “Acts of party officials against citizens” are reported to have 
been held “valid law by the courts,”* and if “within the scope of their political 
authority” not to have been subject to judicial review.” 

While the “Nazi officials” may have acted in part from a desire for private 
enrichment,” the act nevertheless remains within the scope of the “act of 
state” doctrine. A dictum in the Underhill case indicates that if the official is 
“actuated by malice or any personal or private motive,” the act will be con- 
sidered a private act," but this does not seem to apply where the official is 
motivated by both the policy of the state and personal motives."* Moreover, 
even if the pleadings are not considered conclusive, it would seem that the 


duress is to be regarded as a governmental act because the German government 
subsequently ratified it." 


complaint he stated that he was coerced by the same officials who arrested him. Transcript of 
Record, p. 19. Since the Gestapo was an official police agency it would seem that this allegation 
alone was sufficient to justify the court in finding that the coercion was a governmental act; see 
United States v. Watkins, 159 F. 2d 650, 652 (C.C.A. 2d, 1947). 


* Law to Insure the Unity of Party and State of 1 December 1933, RGBL, 19331 1016. 
9° Fraenkel, The Dual State 3 (1941). 1° Ebenstein, The Nazi State 60 (1943). 


™ Fraenkel, The Dual State 35 (1941). This governmental position of the Party and its 
officials has been pointed out by Dr. Goldschmidt: “Considering the interpretation of the 
position of the Nazi Party by the political leaders of Germany, by its Supreme Court, and by 
its jurists, all of whom agree that the Party is called upon to execute the political will of the 
people . . . . there can be no doubt that the Party, its officers and officials, its organizations are 
agents or members of the Third Reich.” Goldschmidt, Legal Claims against Germany 142 
(1945); see also Ebenstein, The Nazi State 102 (1943); Heiden, The New Inquisition 40-41 
(1939); Institute of Jewish Affairs, Hitler’s Ten-Year War on the Jews 16-17 (1943). 


13 Goering, in November 1938, in discussing the advisability of issuing a decree compelling 
“aryanization” of Jewish businesses is alleged to have stated: 

“Tt is easily understood that strong attempts will be made to get all these stores to party- 
members and to let them have some kind of compensations. I have witnessed terrible things in 
the past; little chauffeurs of Gauleiters have profited so much by these transactions that they 
now have about half a million.” Stenographic Report of the Meeting on the “Jewish Question,” 
trans. in 4 Nazi Conspiracy and Aggression 427 (1946). For examiples of such enrichment see 
ibid., at 302-305. 

*3 Underhill v. Hernandez, 168 U.S. 250, 254 (1897). 


4 In Oetjen v. Central Leather Co., 246 U.S. 297 (1918), certain of General Villa’s con- 
fiscatory acts were found to be acts of the Mexican revolutionary government, but it seems 


likely that Villa was not motivated solely by policies of that government. See 23 Encyclopaedia 
Britannica 150 (14th ed., 1929). 


*5 It appears from the periodicals of the time that the coerced transfer resulted in German 
control of the lines. N.Y. Times, p. 4, col. 3 (Jan. 4, 1938); Cheapest Tourist Vessels Make and 
Break Owner, 11 Newsweek, No. 3, at 22 (Jan. 17, 1938); Egotistical Bernstein, Time, No. 3, 
at 25 (Jan. 17, 1938). By retaining such control, it would seem that the German government 
made the coercion a governmental act. American Banana Co. v. United Fruit Co., 213 U.S. 
347, 359 (1909). 
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It has been squarely held that the fact that the act of the foreign government 
is illegal under its own laws is not sufficient to remove the act from the “act of 
state” doctrine.” “So long as the act is the act of the foreign sovereign, it 
matters not how grossly the sovereign has transgressed its own laws.”"” 

Moreover, courts have applied the doctrine to acts repugnant to our own 
laws and policy. In United States v. Pink** the United States Supreme Court, in 
overruling the New York Court of Appeals, which had refused to give effect to 
Soviet confiscatory decrees because they were against the policy of the state, 
held that state policies must give way to the foreign policy of the United 
States.* The same result has been reached by New York courts in several cases 
dealing with anti-semitic acts of the Nazi government.” In McCarthy v. Reichs- 
bank™ the defendants allegedly coerced a Jewish person in Germany into trans- 
ferring to them shares of stock. The court, in refusing to inquire into the valid- 
ity of the transfer, stated that “‘it is legally immaterial that such acts are un- 
just morally.”” In Holzer v. Deutsche Reichsbahn-Gesellschaft? the defendant 
had discharged the plaintiff in Germany in compliance with a Nazi law requir- 
ing the elimination of Jews from business enterprises, and the plaintiff sought 
to recover on his employment contract. The court stated that it was not com- 
petent to review the acts of the German government, “however objectionable.””™4 
In 1943, in a case before a New York court, the plaintiff sought to recover on an 
insurance policy taken out in Germany with the defendant, a Swiss company 
doing business in Germany.** The German government had confiscated the 
plaintiff’s funds in the Swiss company because the plaintiff was a Jew, and the 
plaintiff attached the defendant’s property in New York. The court in quashing 
the writ of attachment stated, “As for the very obnoxious and offensive char- 
acter of the German decrees, the court is obliged to hold that governing law is 

** American Banana Co. v. United Fruit Co., 213 U.S. 347, 358 (1909); Banco de Espafia 
v. Federal Reserve Bank, 114 F. 2d 438, 444 (C.C.A. 2d, 1940); cf. Union Shipping and 
Trading Company v. United States, 127 F. ad 771, 774 (C.C.A. ad, 1942). Plaintiff’s trans- 
fer occurred in January 1938. N.Y. Times, p. 5, col. 4 (Jan. 4, 1938). A decree permitting 
certain German officials to direct Jews to sell or liquidate property interests was not issued 


until December 3, 1938. Order concerning the Utilization of Jewish Property of 3 December 
1938, RGBL 1938I 1709. 


*7 Banco de Espafia v. Federal Reserve Bank, 114 F. 2d 438, 444 (C.C.A. 2d, 1940). 

*8 315 U.S. 203 (1942). 

#9 Tbid., at 232. 

»° Tt would appear that the federal courts need not follow New York cases because the “act 
of state’ doctrine operates as a bar to the action and thus the proceeding would seem to be 


governed by the law of the forum. Rest., Conflict of Laws § 585 (1934). However, there seems 
to be no good reason why the federal courts should not follow these cases. 


* 959 App. Div. 1016, 20 N.Y.S. 2d 450 (1940), aff’d 284 N.Y. 739, 31 N.E. 2d 508 (1940). 
* Tbid., at 1017, 451. 
%3 277 N.Y. 474, 14 N.E. 2d 798 (1938). %4 Tbid., at 479, 800. 


*s Kleve v. Basler Lebens-Versicherungs-Gesellschaft, 182 N.Y. Misc, 776, 45 N.Y.S. ad 
882 (1943). 
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no less controlling because it is a bad law {W]e cannot undo or set at naught 
what has been done by the German government with the assets of the parties 
in Germany.”””¢ 

Although no previous case has been found involving acts of a recognized 
foreign government subsequently defeated in war by the United States, it 
would seem that the subsequent defeat is not sufficient to remove the case from 
the “act of state” doctrine. It has been held that the acts of governments subse- 
quently overthrown by governments other than the United States are within the 
doctrine.*? The rationale for these decisions, according to the Circuit Court of 
Appeals for the Second Circuit in Banco de Espafia v. Federal Reserve Bank,* 
is that ‘Persons who dealt with the former . . . . government are entitled to 
rely upon the finality and legality of that government’s acts, at least so far as 
concerns inquiry by the courts of this country.’ 

The fact that it was our own government which overthrew the Nazi regime 
does not seem to be significant except insofar as it reflects executive policy. 
Thus, it is not to be considered in connection with the “act of state” doctrine 
itself but only in connection with the question of whether our executive has 
acted to relieve the courts of the traditional restraint imposed by the “act of 
state” doctrine. 

The principal rationale of the doctrine seems to be that in the conduct of 
foreign relations our executive should have a free hand.*° If the executive 
decides, however, that it is consonant with this government’s foreign policy for 
the courts to take jurisdiction in certain cases, they should take such jurisdic- 
tion.** If, therefore, the executive has repudiated the expropriatory acts of the 


* Tbid., at 782, 887. But cf. Weiss v. Lustig, 185 N.Y. Misc. 910, 58 N.Y.S. 2d 547 (1945). 


*7 Guaranty Trust Co. v. United States, 304 U.S. 126 (1938); Banco de Espafia v. Federal 
Reserve Bank, 114 F. ad 438 (C.C.A. 2d, 1940). But cf. Williams v. Bruffy, 96 U.S. 176 (1877). 


8 114 F. ad 438 (C.C.A. ad, 1940). 


» Tbid., at 444. It might be argued that the defendant was not entitled to rely on American 
judicial refusal to inquire into the validity of the transfer because previous to the sale of the 
ship our Executive had indicated his disapproval of Nazi anti-semitic acts. 1938 The Public 
Papers and Addresses of Franklin D. Roosevelt 596-97 (1941); 1939 Ibid., at 2-3, 165 (1941). 
This does not seem conclusive, however. 


3° The reasons given for applying the “act of state’ doctrine vary somewhat with the cases, 
but the principal reason seems to be that in the conduct of foreign relations our executive 
should have a free hand. Some of the reasons given by the courts are: it would “imperil the 
amicable relations between governments and vex the peace of nations.” Oetjen v. Central 
Leather Co., 246 U.S. 297, 304 (1918); “it is a contradiction in terms to say that within its 
jurisdiction it is unlawful” for a foreign government to act. American Banana Co. v. United 
Fruit Co., 213 U.S. 347, 358 (1909); “persons who dealt with the . . . . government are entitled 
to rely upon the finality and legality of that government’s acts ” Banco de Espafia v. 
Federal Reserve Bank, 114 F. 2d 438, 444 (C.C.A. 2d, 1940); “the hands of the state depart- 
ment would be tied. Unwillingly it would find itself involved in disputes it might think unwise.” 
Wulfsohn v. Russian Socialist Federated Republic, 234 N.Y. 372, 376, 138 N.E. 24, 26 (1923), 
appeal dismissed 266 U.S. 580 (1924). 


3! United States v. Pink, 315 U.S. 203, 229 (1942); cf. Mexico v. Hoffman, 324 U.S. 30, 35, 
38 (1945). 
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Nazi government retroactively, the court should inquire into the present legal 
effect of the coercive act in the principal case. While executive policy has not 
consistently retroactively repudiated acts of expropriation, it would appear 
that it has been sufficiently repudiatory to warrant a remand with instructions 
to submit a request to the State Department for a statement of the executive 
policy as it affects this case. 

In the judgment of the International Military Tribunal, discriminatory acts 
against the Jews prior to September 1939 were not criminal under then-existing 
international law. The Tribunal has stated that anti-semitic acts prior to 
September 1939 were not “crimes against humanity.”” 

Neither do anti-semitic acts committed prior to September 1939 appear to 
constitute technical “war crimes.” The Tribunal’s charter defines “war crimes” 
as “violations of the laws or customs of war,’’? but Nazi Germany was not at 
war prior to September 1939. Finally, by inference from the Tribunal’s treat- 
ment of the Gestapo, it appears that anti-semitic acts prior to September 1939 
were not “crimes against the peace.”34 It appears, therefore, that the coercive 
act of the German government upon which the plaintiff’s action depended was 
not criminal under then-existing international law and, thus, has not been 
repudiated by our government on this ground. 

An examination of Control Council Law No. 2 reveals that the Nazi Party 
has merely been “abolished and declared illegal,’’*5 which seems to indicate that 
our executive recognizes the acts of the Party until the date of its abolition. In 
any event, it is extremely doubtful whether Control Council Law No. 2 may 
be deemed an executive directive to the American judiciary in litigation such as 
the Bernstein case. 

Similarly, it would seem that if our executive had retroactively repealed 
the Jaws providing for the economic elimination of the Jews, our courts might 
be justified in inquiring into the legality of any act which resulted in deprivation 
of property without just compensation. But again, the language of Control 
Council Law No. 1 indicates that these Nazi laws have merely been_“re- 
pealed.”"** 

The language of Control Council laws.is not conclusive, however, as is indi- 


3% The Tribunal stated: “The murder of civilians in Germany before the war of 1939, who 
were likely to be hostile to the government was most ruthlessly carried out. The persecution of 
the Jews during the same period is established beyond reasonable doubt i 
[however] . . . . cannot make a general declaration that the acts before 1939 were crimes against 
humanity within the meaning of the Charter ” 1 International Military Tribunal, Trial 
of the Major War Criminals 254 (1947). 

33 Tbid., at 11. 


34 The Tribunal recognized that probably all Gestapo officials committed anti-semitic acts 
prior to September 1939, 1 International Military Tribunal, Trial of the Major War Criminals 
265 (1947), but did not convict the Gestapo of “crimes against the peace.” Ibid., at 268. 


38 1 Official Gazette of the Control Council for Germany 19 (Oct. 29, 1945). 
% Ibid., at 6. 
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cated by the effect given to the Control Council Law restoring to Jews living 
abroad the German nationality which had been taken from them by the Nazi 
Eleventh Subsidiary Decree. This law has been said not to repeal that decree 
retroactively. 

Furthermore, our executive’s action in providing for the return of expro- 
priated property may be taken to indicate a desire to handle the matter without 
interference from the courts. Military Government Laws 5237 and 59** have 
provided means for the return of property under certain specified conditions. It - 
may well be that executive policy is to provide for cases like the plaintiff’s 
through organizations other than the American courts. It would seem that the 
best way to determine this would be to request a statement from our State 
Department. 

A case can be made for the view that our government has retroactively 
repudiated expropriatory acts of the German government on the basis of the 
latest expression of policy by our government and certain Military Government 
laws providing for the return of expropriated property. A directive issued in 
July 1947, approved by the State, War, and Navy Departments, ‘to the United 

“States Commander in Germany states our present policy: 

It is the policy of your government that persons and organizations deprived of 
their property as a result of National Socialist persecution should either have their: 
property returned or be compensated therefor and that persons who suffered personal 
damages or injury through National Socialist persecution should receive indemnifica- 
tion in German currency.39 

Considering this policy in the light of Military Government Laws No. 52 
and 59, one may discover an executive policy to restore expropriated prop- 
erty whenever and wherever possible. Law No. 52 provided for the seizure 
and control by the Military Government of all property which has been ‘“‘the 
subject of transfer under duress, wrongful acts of confiscation, dispossession or 
spoliation 4° A considerable amount of property has been taken under 
control by virtue of this authority, and since June 25, 1947, owners of property 
located in Germany who live outside Germany have been permitted to apply 
for the release of such property to a German nominee.“ This did not apply to 
“duress properties,” however, and in November 1947 Law No. 59 was an- 
nounced by our State and Army Departments.“ This law permits release of 
property taken by duress if the property can be found within the United States 
zone. If the owner lives outside of Germany, he must appoint a German 

37 U.S. Military Government Gazette, Germany, Issue A, p. 24 (June 1, 1946). 

38 N.Y. Times, p. 24, col. 1 (Nov. 11, 1947). 

3» U.S. Military Government, 102 Weekly Information Bulletin 3 (July 21, 1947). 

«U.S. Military Government Gazette, Germany, Issue A, p. 27 (June 1, 1946). 


“U.S. Military Government, 24 Finance Report of the Military Governor (Cumulative 
Review) 61 (1947). 


4 N.Y. Times, p. 24, col. 1 (Nov. 11, 1947). 
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nominee, and if a claim is disputed it will be adjudicated by a restitution cham- 
ber, a branch of the German courts. It appears, therefore, that our government 
has permitted recovery of identifiable property taken by duress if the property 
can be found within the American zone, Our government may thus be regarded 
as having retroactively repudiated those expropriatory acts of the German 
government which resulted in the taking of property now to be found in the 
American zone. But such acts which involved property now in that zone are 
hardly more reprehensible than like acts involving property now located else- 
where. Rather, the reason for restriction of this retroactive repudication to acts 
involving property now found in the American zone would seem to be that this 
is the only property over which the Military Governor has jurisdiction. Thus, 
so far as executive policy is concerned, it is arguable that the executive has 
retroactively repudiated all expropriatory acts which involved the taking of 
property, but, necessarily, has restricted the enforcement of the particular law 
embodying this policy to the area in which the administrator of the law has au- 
thority. Our courts would seem justified, on this reasoning, in inquiring into the 
legality of expropriatory acts whenever they have jurisdiction over the property. 
To hold otherwise places the government in the somewhat ludicrous position of 
forcing possessors of looted property now in the American zone to return it to 
the rightful owner, but of permitting persons to keep such property where they 
have managed to get it into the United States. 

The plaintiff in the principal case, however, would have some difficulty in 
using this argument because the property he claimed was not the chattel itself 
but money representing the chattel. Military Government Law No. 59 does 
not cover “claims arising from war damage and injury not connected with the 
wrongful taking of identifiable property.” It is not clear whether the insur- 
ance proceeds are “identifiable property,” but it is arguable from both Ameri- 
can and German law that they can be so considered.*4 

It is realized that a determination requiring ascertainment of and compli- 
ance with executive policy must seem a poor solution to a victim of Naziism who 
sees “his” property being enjoyed by another in this country. But the problem 
of settling these claims is a very difficult one. The economic losses suffered at 
the hands of the Nazis have been tremendous.’ But Germany’s resources are 


43 Tbid. 

44 Rest., Restitution §§ 202, 203 (1937); German Civil Code of 1896 §§ 812, 818. Even if a 
policy statement by the State Department permitted inquiry by the court, the plaintiff in 
the principal case would probably be unable to recover in this action because he was claiming 
in his own name, a chattel which he never owned personally. Green v. Victor Talking Machine 
Co., 24 F. 2d 378 (C.C.A. ad, 1928). 

But it is possible that in the near future the British government may permit Bernstein to 
regain the corporate shares taken by the “‘Nazi officials.” Restitution of Property Seized by 
the Axis, The Law Journal, No. 4268, at 615 (Nov. 14, 1947). Bernstein might then bring suit 
in the name of the corporation. 

45 For estimates of the number of Jews from whom property has been taken see Institute of 
Jewish Affairs, Hitler’s Ten-Year War on the Jews 303-11 (1943). 
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so limited that it is unlikely that it will be able to pay in full for the damage 
done.“ Our government has made some provision for the return of identifiable 
property, but it may well be that with respect to other types of claims the only 
equitable solution will be for those injured to share the resources available. This 
does not mean in the principal case that if the insurance proceeds are not con- 
sidered identifiable, the Belgian corporation will necessarily be able to keep 
them. It might be required to turn them over to an Allied commission, but this 
would seem to be a matter to be settled by the Allied governments. 

Moreover, even with respect to identifiable property in the United States it 
is arguable that to insure uniformity of treatment these claims, as well as all 
others, should be handled by a single agency.‘ Intricate questions as to the - 
measure of damages and what constitutes duress will arise, and it might be that 
a court acting within Germany could best handle these problems. 

At any rate, it seems clear that the problems are so complex that they should 
be left to the executive until such time as he permits the courts to take juris- 
diction. 


SHAREHOLDER DERIVATIVE SUIT AS CHECK ON 
CORPORATE ANTI-LABOR POLICIES 


The fiduciary obligations of corporate directors may have been strikingly en- 
larged as a consequence of a recent New York decision which upheld the suffi- 
ciency of a stockholder complaint alleging that the Remington Rand Company 
had suffered monetary losses because of the anti-labor policy pursued by its 
board of directors during the period 1934-1937. The chief allegations were that 
the directors had ordered the dismantling and removal of corporate plants and 
the curtailment of production with a resulting loss to the corporation in excess 
of a million dollars, that these acts were not within the scope of reasonable busi- 
ness judgment but were designed solely to intimidate the corporation’s employ- 
ees, and that the directors permitted themselves to be dominated with respect 
to the corporation’s labor policies by one who, it was asserted, was actuated by 
anti-labor bias and personal prejudices. The New York lower court dismissed 
the complaint and the Appellate Division affirmed on the ground that “stripped 
of its conclusionary statements” it “shows only a reasonable exercise of business 
judgment by the directors” and that ‘‘no facts are set forth which show that 
appellants [defendants] had interests adverse to the corporation or that they 
dealt with the corporation for their own benefit or that they were guilty of waste 
or fraud.’* The New York Court of Appeals reversed, however, holding that if 


# Goldschmidt, Legal Claims against Germany 161 (1945); Cole, Reparations and the 
Future of German Industry 17 (1945). 


47 Goldschmidt, Legal Claims against Germany 168 (1945). 
* Abrams v. Allen, 271 App. Div. 326, 65 N.Y.S. ad 421, 422 (1946). 
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the allegations of fact are proven at the trial they may constitute a cause of ac- 
tion for breaches of the fiduciary duties owed by the defendant directors to the 
corporation. Abrams v. Allen.’ 

The grounds on which equity has been willing to hold directors liable at the 
instance of stockholders suing on behalf of the corporation include mismanage- 
ment, ultra vires acts,‘ fraudulent acts,’ waste or squandering of corporate as- 


2 74,N.E. ad 305 (N.Y., 1947). Three judges dissented. The litigation was begun in 1938 and 
was the subject of numerous proceedings. There were two appeals to the Appellate Division 
involving the sufficiency of the other alleged causes of action. Abrams v. Allen, 266 App. Div. 
835, 42 N.Y.S. 2d 641 (1943) and Leech v. Fuller, 259 App. Div. 816 (1940). As a result of dis- 
missals ordered at Special Terms and affirmed by the Appellate Division, supra, all of the 
causes of action pleaded from time to time were dismissed, except the first, which was the sub- 
ject of this appeal. The controversy underlying the litigation concerned six of Remington 
Rand’s plants. A number of maintenance and equipment workers had by 1934 organized into 
one or more local unions. The locals were affiliated with general craft unions under the direc- 
tion of the District Council of Office Equipment Workers, which the Metal Trades Department 
of the A. F. of L. chartered in March, 1934. The National Labor Relations Board found that 
this was an appropriate bargaining unit under Section 9(b) of the National Labor Relations Act, 
29 U.S.C.A. § 159 (b) and entered an order in March, 1937 requiring Remington Rand to 
bargain collectively with the union, and to cease and desist from restraining or coercing its 
employees in their right to self-organization. The order was subsequently upheld by the Cir- 
cuit Court of Appeals with modifications only as to what employees were to be reinstated. 
National Labor Relations Board v. Remington Rand, 94 F. 2d 862 (C.C.A. 2d, 1938). The 
controversy originated in the fall of 1935 with rumors and newspaper reports that the Company 
was going to set up a plant at Elmira, New York, and dismantle corresponding plants else- 
where. The Joint Protective Board, which had superseded the District Council, sought infor- 
mation concerning the rumors as well as a wage increase. No high official of the company was 
willing to meet with it. On May 10, 1936 a strike vote was called for by the Board and was 
taken throughout the locals, resulting in 3,768 votes, 3,200 for the strike. It then appeared that 
one of the defendants traveled throughout the plant dissuading the workers, after which he 
took a strike vote of his own, with the result that 670 workers did not vote and 28 were dis- 
charged. The strike was called on the 23rd and began on the 26th. The defendants made it 
known that they would no longer deal with the A. F.of L. Strikebreakers were employed and 
a back-to-work movement was initiated. The strike proved unsuccessful and ended before 
December. During the strike the Company had dismantled its Norwood plant, reduced pro- 
duction at Middletown and at Syracuse, but increased it at Ilian. The Elmira plant was put 
into production and by the end of September the aggregate number of employees at all plants 
was as great as on May 26. In its decision, from which these facts are taken, the Circuit Court 
said at p. 868: “There can be no doubt that the Joint Board had represented a majority of 
the employees in the original six plants, though exact figures are not obtainable.” 

3 Kirrane v. Boone, 334 Mo. 558, 66 S.W. 2d 861 (1933); Kavanaugh v. Commonwealth 
Trust Co., 223 N.Y. 103, 119 N.E. 237 (1918) (lack of due care); General Rubber Co. v. 
Benedict, 215 N.Y. 18, 109 N.E. 96 (1915) (lack of due care) ; see Briggs v. Spaulding, 141 U.S. 
132 (1891); Hun v. Carey, 82 N.Y. 65 (1880); Pepper v. Litton, 308 U.S. 295 (1939) (lack 
of good faith); Wheeler v. Abilene Nat. Bank Bldg. Co., 159 Fed. 391 (C.C.A. 8th, 1908) (lack 
of good faith); Bosworth v. Allen, 168 N.Y. 157, 61 N.E. 163 (1901). 

4 See Hawes v. Oakland, 104 U.S. 450 (1881); Leslie v. Lorillard, 110 N.Y. 519, 18 N.E. 363 
(1888); Carson, Current Phases of Derivative Actions Against Directors, 40 Mich. L. Rev. 
1125 (1942), asserting that no authority will be found for holding corporate directors liable for 
honest action on their part taken without negligence outside the corporate powers. 

5 James v. Steifer Mining Co., 35 Cal. App. 778, 171 Pac. 117 (1918); Smith v. Nevada 
Copper & Mining Co., 137 Wash. 317, 242 Pac. 367 (1926); Toebelman v. Missouri-Kansas 
Pipe Line Co., 41 F. Supp. 334 (Del., 1941). The attribution of fraud to directors is the 
main ingredient of minority stockholder actions, yet in very few such actions have plaintifis 
succeeded in proving either actual or constructive fraud. Carson, op. cit. supra note 4, at 1132. 
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sets,° diversion of funds,’ payment of unwarranted compensation to officers and 
directors,* and using the corporate property for the doing of an unlawful or im- 
moral act.? Such derivative actions, however, have been much abused in recent 
years.** As a consequence, the courts have sought to discourage derivative ac- 
tions by strict construction of pleadings" and by confining liability to only the 
most flagrant abuses of fiduciary duty. Moreover, in several states, including 


6 Hazard v. Wright, 201 N.Y. 399, 94 N.E. 855 (1911); Greenwood v. Greenblatt, 173 Ga. 
551, 161 S.E. 135 (1931); Liken v. Shaffer, 64 F. Supp. 432, (Iowa, 1946). 


7 Yates Ranch Oil & Royalties v. Jones, 100 F. 2d 419 (C.C.A. sth, 1938); Backus v.Finkel- 
stein, 23 F. 2d 531 (D.C. Minn., 1924); Tasler v. Peerless Tire Co., 144 Minn. rs0, 174 N.W. 
731 (1919); Orlando Orange Groves Co. v. Hale, 107 Fla. 304, 144 So. 674 (1932); Brinckerhoff 
v. Bostwick, 88 N.Y. 52 (1882); Quintal v. Kellner, 264 N.Y. 32, 189 N. E. 770 (1934); Bowers 
v. Male, 186 N.Y. 28, 78 N.E. 577 (1906). 


® Wight v. Heublein, 238 Fed. 321 (C.C.A. 4th, 1916); Thauer v. Gaebler, 202 Wis. 296, 
232 N.W. 561 (1930); Marony v. Applegate, 29 N.Y.S. 2d 421 (1941). 


* Continental Securities Co. v. Belmont, 206 N.Y. 7 (1912) (illegal transfer of stocks and 
bonds) ; Van Schaik v. Carr, 170 N.Y. Misc. 539, 10 N.Y.S. 2d 569 (1939) (violation of the New 
York insurance laws); Corsica Nat. Bank v. Johnson, 251 U.S. 68 (1920) (illegal loan); Brode- 
rick v. Marcus, 152 N.Y. Misc. 413, 272 N.Y. Supp. 455 (1934) (violation of banking statute). 
But see Simon v. Socony-Vacuum Oil Co., 179 N.Y. Misc. 202, aff’d 267 App. Div. 890 (1944). 


t° Stockholders’ suits for mismanagement “have been abused quite as much as the powers 
of the directors they have intended to restrain.” Pound, Visitatorial Jurisdiction over Corpora- 
tions in Equity, 49 Harv. L. Rev. 369, 395 (1936). Among the major abuses have been the 
“strike suit,” brought on what may be a valid claim but for the real purpose of extorting a 
settlement. The most widely known “sue and settle man” was Clarence H. Venner, whose re- 
ported suits ran into the hundreds. 22 Time, No. 1, at 52 (July 3, 1933). The “‘collusive suit,” 
brought by stockholders friendly to the defendants for purposes of making bona fide actions 
impossible or more difficult has also been used extensively. For a catalogue of abuses and the 
citation of authorities see Hornstein, Legal Controls for Intracorporate Abuse—Present and 
Future, 41 Col. L. Rev. 405, 406 (1941); Hornstein, Problems of Procedure in Derivative 
Suits, 42 Col. L. Rev. 574, 583 (1942); Carson, Further Phases of Derivative Actions Against 
Directors, 29 Corn. L. Q. 431 (1944). The private settlement and the stockholders’ right to re- 
tain money which is paid to him in return for dismissing a derivative suit has been the main 
source of abuse. See Application of the Rule of Young v. Higbee Co. to Stockholder Derivative 
Suits, 13 Univ. Chi. L. Rev. 321, 323 (1946) for a complete discussion and the collection of 
authorities. Rule 23 of the Federal Rules of Civil Procedure, 28 U.S.C.A. foll. § 723c (1941) 
prohibits dismissal or compromise without approval of the court, but this does not remedy the 
situation where the striker is bought off before filing suit or where the plaintiff’s attorney is 
the real instigator in the hope of receiving sizable attorney’s fees in the event the court per- 
mits a compromise. The decision of the New York Court of Appeals in Clarke v. Greenberg, 
71 N.E. 2d 443 (N.Y., 1947), noted in 14 Univ. Chi. L. Rev. 673 (1947), which held that the 
proceeds realized by a stockholder in a derivative suit by way of private settlement belong to 
the corporation upset the long-standing New York rule to the contrary, Beadleston v. Alley, 
7 N.Y. Supp. 747 (Sup. Ct., 1889). 


™ In Price v. Standard Oil Co., 55 N.Y.S. 2d 890, 893 (1945) the court said: Undoubt- 
edly the tendency of the courts of this state in recent years has been to insist more rigor- 
ously on the requirement that in a derivative stockholder’s suit facts, rather than conclu- 
sory assertions, characterizations and charges, must be set forth in the complaint.” Accord: 
Oshrin v. Celanese Corp., 291 N.Y. 170, 51 N.E. 2d 694 (1943); Weinberger v. Quinn, 290 
N.Y. 635, 49 N.E. 2d 131 (1943); Lifshutz v. Adams, 290 N.Y. 707, 49 N.E. ad 635 (1943); 
Kalmanash v. Smith, 291 N.Y. 142, 51 N.E. ad 681 (1943). 


2 In Everett v. Phillips, 288 N.Y: 227, 232, 43 N.E. 2d 18, 19 (1942) the court said: “Yet, 
however high may be the standard of fidelity to duty which the court may exact, errors of 
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New York, the legislatures have passed ‘‘security for expenses’’ legislation" 
which has greatly narrowed the class of eligible plaintiffs.“ 

The Appellate Division had applied in the instant case the well known “‘busi- 
ness judgment rule.’”'s The rule, in effect, means that the judgment of corporate 
directors is presumed to be formed in good faith and designed 'to promote the 
corporate interests, and that in the absence of clear and convincing evidence to 
the contrary equity will not interfere with the directors’ formulation and execu- 
tion of business policy.*® 

The courts have, nonetheless, used language that indicates the requirement 
of a high standard of loyalty and have usually insisted upon a disinterested per- 
formance of duty by directors as fiduciaries.” It has been said frequently that 
the relation of the directors to the stockholders is one of confidence and fidelity 
and is governed by principles similar to those found in trust and agency law.** 


judgment by directors do not alone suffice to demonstrate the lack of fidelity. That is true even 
though the errors may be so gross that they may demonstrate unfitness of the directors to 
manage the corporate affairs.” 


"3 The New York statute provides that a stockholder-plaintiff who owns less than 5 per 
cent of the outstanding stock of any class or less than $50,000 worth of stock of any class may 
be required by the corporation to post security for reasonable expenses, including attorney 
fees. N.Y. Cons. Laws (Thompson, 1944) c. 668 § 61-b. See N.J. Rev. Stat. (1945) tit. 14, c. 3, 
§ 15; Md. Laws (1945) c. 989; Pa. Stat. Ann. (Purdon Supp., 1945) tit. 12, § 1322; Wis. Laws 
(1945) c. 462, § 180. 13. The New York legislation has been severely criticized as a design of the 
Chamber of Commerce unfairly to insulate directors from responsibility for abuses, and as 
premised on the theory that most stockholder suits are groundless. Hornstein, The Death 
Knell of Stockholders’ Derivative Suits in New York, 32 Calif. L. Rev. 123 (1944); Hornstein, 
New Aspects of Stockholders’ Derivative Suits, 47 Col. L. Rev. 1 (1947). See House, Stock- 
holders’ Suits and the Coudert-Mitchell Laws, 20 N.Y.U. L.Q. Rev. 377 (1945). But see 
Carson, Further Phases of Derivative Actions Against Directors, 39 Corn. L.Q. 431 
(1944); Recent Changes Affecting Minority Stockholders’ Suits, 8 Md. L. Rev. 241 (1944). The 
New York Legislature, in re-defining the period of the statute of limitations for suits in equity, 
has further narrowed the class of eligible plaintiffs. House, Early Exoneration for Delinquent 
Directors in New York, 46 Col. L. Rev. 377 (1946). 


4 The constitutionality of the New York legislation is still in doubt, since lower courts have 
divided. Cases are collected in Hornstein, New Aspects of Stockholders’ Derivative Suits, 47 
Col. L. Rev. 1, 5 (1947). 


18 See Gamble v. Queens County Water Co., 123 N.Y. 91, 98, 25 N.E. 201, 208 (1890). The 
courts have constantly reiterated that directors are not liable for mere errors of judgment. 
Davis v. Lowsville Gas & Electric Co., 16 Del. Ch. 157, 142 Atl. 654 (1928); Everett v. Phillips, 
288 N.Y. 227, 43 N.E. ad 18 (1942); Kalmanash v. Smith, 291 N.Y. 142, 51 N.E. 2d 681 
(1943); Hornstein v. Paramount Pictures, 292 N.Y. 468, 55 N.E. 2d 740 (1944); Chelrob, Inc. 
v. Barrett, 293 N.Y. 442, 57 N.E. ad 825 (1944). 


* Davis v. Lowsville Gas & Electric Co., 16 Del. Ch. 157, 169, 142 Atl. 654, 659 (1928). 
See cases collected note 15 supra. 


*1See Twin-Lick Oil Co. v. Marbury, 91 U.S. 587 (1875); Blaustein v. Pan American 
Petroleum & Transport Co., 293 N.Y. 281, 56 N.E. 2d 705 (1944); Kavanaugh v. Kavanaugh 
Knitting Co., 226 N.Y. 185, 123 N.E. 148 (1919); Litwin v. Allen, 25 N.Y.S. 2d 667 
(1940); Bayer v. Beran, 49 N.Y.S. 2d (1944) and cases cited therein; Rest., Restitution (1937) 
§ 190, comment a. 


** Kavanaugh v. Kavanaugh Knitting Co., 226 N.Y. 185, 123 N.E. 148 (1919); Litwin v. 
Allen, 25 N.Y.S. ad 667 (1940); City Bank Farmers’ Trust Co. v. Hewitt Realty Co., 
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It thus appears that two conflicting policies have been reflected in the deci- 
sions, the one seeking to curtail the abuses of the stockholder derivative suit, 
and the other seeking to hold fiduciaries to the highest standards of loyalty 
and duty. 

The complaint in the instant case did not charge that the defendant directors 
had interests adverse to the corporation, or that they dealt with it for their own 
benefit, or that they were guilty of fraud. The sole question seemed to be wheth- 
er the allegations set forth any wrong to the corporation by the directors as a 
result of their handling of the labor dispute. The complaint went on the theory 
that the “‘business judgment rule” is merely a protective one and was never in- 
tended as a shield for acts which go beyond its minimum salutary requirements. 
The court’s decision implicitly confirms this theory by imposing a greater limi- 
tation than the precedents require upon the wide latitude of discretion that di- 
rectors have been permitted in their determination of business policies. 

Although the decision runs counter to an unmistakable trend to greatly cur- 
tail the use of the derivative suit, clearly the court did not construct any new 
category of liability. A wanton, reckless, and imprudent spoliation and waste 
of corporate assets has always been sufficient ground to compel directors to ac- 
count for the losses sustained by virtue of such improvident conduct.’? In the 
instant case such an allegation was coupled with a charge of lack of good faith, 
which has likewise hitherto been a ground for imposing liability.2° Moreover, 
the dismantling and removal of corporate plants for such purposes as were here 
asserted has been held to be against public policy.” However, inasmuch as the 
stockholders complained only of excesses in the execution of the directors’ labor 
policy rather than of the policy itself,” the decision cannot be taken to mean 
that liability may be imposed upon directors solely because they pursued an anti- 
labor policy. Rather it would seem to mean only that the court has extended 
a number of existing grounds of liability to establish a new limitation on the di- 
rectors’ judgment in a labor dispute. 

The Court of Appeals must have realized, however, that its decision was vir- 
tually an open invitation for similar and related actions to be brought. The de- 
cision is, therefore, suggestive of a range of possibilities of new developments in 


the realm of intracorporate struggles for control and in the realm of labor-man- 
agement relations. 


257 N.Y. 62, 177 N.E. 309 (1931); Hornstein v. Paramount Pictures, 292 N.Y. 468, 55 N.E. 
2d 740 (1944) and cases cited therein; see Stevens, Corporations § 138 (1936); Ballantine, 
Corporations § 114 (1947). 

19 Cases cited note 6 supra. 7° Cases cited note 3 supra. 


** National Labor Relations Board v. Cape County Milling Co., 140 F. ad 543 (C.C.A. 8th, 
1944); National Labor Relations Board v. Remington Rand, 94 F. 2d 862 (C.C.A. ad, 1938). 


* The National Labor Relations Act went into effect in July 1935 but was not upheld by 
the Supreme Court until April 1937. Jones & Laughlin Steel Corp. v. National Labor Rela- 
tions Board, 301 U.S. 1 (1937). The stockholders did not allege that the defendant had no right 
to challenge the constitutionality of the Act. 





428 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Such allegations as were made in the instant case may be difficult to prove in 
a trial court; but nevertheless, if they are sufficient to constitute a cause of ac- 
tion, corporate directors may find themselves defending a host of damage suits 
or petitions for injunctions seeking to hold them answerable for their labor pol- 
icies. The effect of such possible litigation as a check on a “get tough with la- 
bor” psychology is dependent upon several factors. In New York and a few 
other states where the existing “security for expenses” legislation confines the 
class of possible plaintiffs, it is not as likely that the labor policies of a corpora- 
tion would be challenged from within as it is in other states where the holding of 
a certain designated large amount of stock or the posting of security is not a con- 
dition precedent to the filing of a stockholder suit. In these latter states the the- 
ory of the instant case might prepare the way for an assault on corporate anti- 
labor policies by stockholders who can show that their company would make, 
or would have made, more money in the long run by pursuing a more liberal 
labor policy. The value of such suits to stockholders would not necessarily de- 
pend on the possibility of winning injunctions or large recoveries. Even nominal 
damages would be a powerful weapon where a minority of stockholders is at- 
tempting to influence a recalcitrant management to adopt a progressive labor 
policy. Cyrus Eaton, writing in a recent issue of the Review,” described what he 
called “the classical example of managerial folly” : a corporation head, who swore 
he would retire from business before he would let his plants be organized, spent 
twenty million dollars of his stockholders’ money in a futile fight against a 
strike for union recognition with the result that his fellow industrialists placed 
their orders with concerns whose more dependable labor relations assured better 
delivery. The only tangible result, according to Mr. Eaton, was an occasional 
word of praise from Westbrook Pegler. A stockholder suit, however, under these 
circumstances, with the resulting publicity and the possibility of securing an in- 
junction or large damages, might have had the more tangible result of bringing 
about a reversal of managerial policy. 

Corporate development in our economy has long since reached a stage “‘in 
which the individual interest of the shareholder is definitely made subservient 
to the will of a controlling group of managers even though the capital of the 
enterprise is made up of the aggregated contribution of perhaps many thou- 
sands of individuals.”’*4 The stockholder, who in the early days of corporate de- 
velopment had somewhat the nature of a partner or joint-venturer, would now 
seem to have no property rights in the enterprise beyond that of having it con- 
ducted in the best interest of his pocketbook. The “‘business judgment rule” is 
equivalent to a definition of the stockholder’s property rights, and as applied 
by the courts, relegates him toa virtually passive and forgotten status. Asa con- 
sequence, the courts have never given any indication that it is within the pur- 
view of a stockholder suit to seek the solution of public problems. 


3 Eaton, A Capitalist Looks at Labor, 14 Univ. Chi. L. Rev. 332, 336 (1947). 
4 Berle and Means, The Modern Corporation and Private Property 277 (1934). 
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The question, however, of how public problems might possibly be fitted into 
the category of stockholders’ monetary interests for the purpose of bringing a 
derivative suit is suggested by the instant case and by the leading case of 
Dodge v. Ford Motor Company.”’ There a program of expansion and price reduc- 
tion for purposes of giving employment to more people, producing more cars, 
and bringing them within the reach of more people was held to be contrary to 
the financial advantage of the stockholders, and the company was forced to de- 
clare a dividend instead of implementing its program. If, however, stockholders 
can state a cause of action against directors for pursuing an imprudent and 
costly anti-labor policy, a cause of action might equally be made out where a 
corporation pursues a racially discriminatory and costly employment policy, 
or where it seeks to enforce restrictive covenants at the expense of community 
good will with consequent loss of revenues, or where it might, for example, re- 
quire a political or religious test for employment, with the same result. In such 
instances the stockholders’ monetary losses might be considerably more remote 
than in the case of directors selling goods to their corporation at a large personal 
profit, but they would be nonetheless real, and perhaps no more remote than 
in the Ford case. Although in the type of cases mentioned the defense under the 
“business judgment rule” might still prove insurmountable, the decision of the 
Court of Appeals in the instant case would seem to be encouragement enough 
for actions of this nature to be attempted. Should experience show that, al- 
though such suits were being brought in good faith, their chief value was harass- 
ment, and the number of recoveries was negligible, the flood of litigation might 
very well result in stricter construction of pleadings by the courts or in new legis- 
lation restricting the bringing of stockholder suits. 

A final factor tending to govern the effect of such possible litigation is the in- 
cipient “economic planning” element that is present whenever courts interfere 
with the business conduct of enterprises. As yet, not even the most enthusiastic 
votaries of a planned economy have suggested that the courts are the appropri- 
ate agency for effectuating it. In view, however, of the extent of economic 
planning that already necessarily exists in our tightly interwoven social fabric, 
the courts may become more concerned with adjusting the established rights of 
individuals where corporate planning is not in the interests of the shareholders. 


EXTENSION OF FIDUCIARY DUTIES IN SETTLE- 
MENT OF DERIVATIVE SUITS: A FOOT- 
NOTE TO YOUNG V. HIGBEE 
In 1944, the Supreme Court, in Young v. Higbee Co.,’ imposed a fiduciary 
duty upon two preferred shareholders who had contested a reorganization un- 
der the Bankruptcy Act and who had dropped the suit after a private settle- 
ment while an appeal was pending from an adverse decision. It was held that 


5 204 Mich. 459, 170 N.W. 668 (1919). * 324 U.S. 204 (1945). 
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the shareholders, who had sold their preferred stock to the junior creditors for 
over five times its market value in exchange for dismissing their appeal, must 
account to the other preferred shareholders for the difference between what they 
had received and the fair value of their stock. This decision was viewed as a 
possible method of checking the abuses of shareholders’ derivative suits,’ in 
which the plaintiff’s status as a fiduciary for the corporation and other share- 
holders is well established.’ It was thought that “strike” suits, instituted in the 
hope of effecting profitable private settlements, would be discouraged if the 
strikers were made to disgorge the fruits of their settlements.‘ Moreover, 
meritorious class claims which, in the past, have been jeopardized through what 
was, in effect, bribery, might be better protected if the temptation were dissi- 
pated by the probability that if the shareholder yielded he would only have to 
disgorge. 

In the district court, to which the case was remanded by the Supreme Court, 
the stockholder-fiduciaries, however, were allowed to deduct the par value of 
their stock and a sum for expenses and attorneys’ fees from the amount they 
were to pay to the other preferred shareholders. Upon appeal, the circuit court 
reduced the deduction to the depressed market value of the stock at the time 
of the settlement. Nothing was allowed for expenses and attorneys’ fees.’ 

In allowing the shareholder-fiduciaries only the market value of their pre- 
ferred stock at the time of the settlement, instead of using some other basis of 
valuation, the circuit court strictly applied the “principle that doubts are to be 
resolved against fiduciaries so as to exclude profits from conduct inconsistent 
with the interest of their cestui que trust.” Limiting the allowance to the low 
market value, therefore, was meant to penalize’ those who had breached a fidu- 
ciary duty. The threat of such low valuation, if they are ultimately compelled 
to disgorge, acts as a deterrent to shareholders who would settle corporate 

* Application of the Rule of Young v. Higbee Co. to Stockholder Derivative Suits, 13 Univ. 
Chi. L. Rev. 321 (1946); 31 Corn. L.Q. 494 (1946), noting Young v. Higbee Co., 324 U.S. 204 


(1945); 43 Mich. L. Rev. 1192 (1145), noting Young v. Higbee Co., 324 U.S. 204 (1945). But 
see Class Responsibilities of an Objector to a Reorganization Plan, 45 Col. L. Rev. 625 (1945). 


3“The stockholder’s suit is thus a derivative action, for the plaintiff-stockholder is at- 
tempting to enforce a cause of action belonging wholly to another party and does not stand to 
gain individually by a favorable judgment; he has merely ‘derived’ the right to sue by virtue 
of being a stockholder and any recovery accrues to the corporation.” McLaughlin, Capacity of 
Plaintiff-Stockholder to Terminate a Stockholder’s Suit, 46 Yale L.J. 421, 423 (1937). 


4 Application of the Rule of Young v. Higbee Co. to Stockholder Derivative Suits, 13 
Univ. Chi. L. Rev. 321, 330 (1946). 


5 Interest also had to be paid on the sum disgorged. Young v. Potts, 161 F. 2d 597 (C.C.A. 
6th, 1947). 


6 Thid., at 590. 


7 In one sense the rule applied in the instant case is not a penalty, since it would leave the 
shareholder in the same position as he could have been had he made a bona fide sale of his 
shares at the time of settlement. It is unlikely, however, that the shareholder would have se- 
lected that particular time to sell his shares if it were not for the incentive offered by the settle- 
ment. 





RECENT CASES 431 


claims privately. The deterrent effect, however, is limited to those cases in 
which the “sale of stock” technique is used to effect the private settlement. 

The denial of an allowance for expenses and attorneys’ fees is also a deterrent 
and its effect is independent of the form of the settlement. A tangible loss is thus 
imposed upon all those who settle derivative suits privately and are later forced 
to account. If attorneys’ fees were allowed without court supervision, settle- 
ments could conceivably be disguised in that form.* If when the settlement is 
challenged the court were to allow a reasonable amount for attorneys’ fees, the 
shareholder would risk little in the attempted private settlement.? By the com- 
plete denial of an allowance for attorneys’ fees, such shareholders are deprived of 
the enviable position of having everything to gain and practically nothing to 
lose. 

The effectiveness of the Supreme Court’s sanction as clarified by the circuit 
court depends, of course, upon other shareholders being apprised of private set- 
tlements of corporate claims so that derivative suits to account to the corpora- 
tion may be brought. In the federal courts, Rule 23 of the Federal Rules of Civil 
Procedure* would seem to provide for adequate notice to other stockholders in 
case of a discontinuance induced by a private settlement. The provisions for 
court approval and notice, however, have sometimes been construed so as not 
to extend to private settlements.” If such a construction persists, even if the dis- 
missal is without prejudice by the time other shareholders learn of a settlement 
through their own initiative, the statute of limitations on the original cause of 
action may well have run. Moreover, in many states no notice at all is required 
when a shareholder dismisses a derivative action. It is under such circumstances 
that an action by the other shareholders to account for the gains from a private 


*It must be conceded that if methods of settlement are used other than a formal contract 
for the sale of stock or for attorneys’ fees, proving the exact amount of the settlement may still 
be extraordinarily difficult. 


9 It may be argued that, since the corporation would have received nothing if not for the 
initiative of the shareholder who is compelled to disgorge, he should at least recoup expenses 
and fees. 


© (a) “Representation. If persons constituting a class are so numerous as to make it im- 
practicable to bring them all before the court, such of them, one or more, as will fairly insure 
the adequate representation of all may, on behalf of all, sue or be sued, when the character of 
the right sought to be enforced or for against the class is (1) joint, or common, or secondary 
in the sense that the owner of a primary right refuses to enforce that right and a member of 
the class thereby becomes entitled to enforce it (c) Dismissal or Compromise. A class 
action shall not be dismissed or compromised without the approval of the court. If the right 
sought to be enforced is one defined in paragraph (1) of subdivision (a) of this rule notice of 
the proposed dismissal or compromise shall be given to all members of the class in such manner 
as the court directs ” Federal Rules of Civil Procedure, Rule 23, 48 Stat. 1064 (1934), 
28 U.S.C.A. § 723¢ (1944). 


™ Webster Eisenlohr v. Kalodner, 145 F. 2d 316 (C.C.A. 3d, 1944); Malcolm v. Cities Serv- 
ice Co., 2 F.R.D. 405 (D.C. Del., 1942); Partridge v. St. Louis Land Bank, 130 F. 2d 281 
(C.C.A. 8th, 1942); cf. May v. Midwest Refining Co., 121 F. 2d 431 (C.C.A. 1st, 1941); Ap- 
plication of the Rule of Young v. Higbee Co. to Stockholder Derivative Suits, 13 Univ. Chi. 
L. Rev. 321, 327 (1946). 
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settlement assumes importance as the sole remaining remedy.” However, in 
the absence of a liberal construction of Rule 23, the probability that other share- 
holders will not hear of private settlements can only be partially offset by mak- 
ing the penalty more severe if they should find out. Although the results in the 
instant case were the most practical possible at that late stage in the litigation," 
it would seem that the more urgent need is not for increasing the severity of the 
penalty if the settlement should come to light, but rather for increasing the 
probability that it will come to light by extending mandatory notice provisions. 


GIFT FOR “BENEFICIAT” MUNICIPAL PURPOSES AS 
CHARITABLE TRUST 


The testatrix, a Colorado resident, left real and personal property situated 
in Arizona to “trustees for any purpose deemed by them beneficial to the Town 
of Paonia, Colorado, or the Paonia Schools.” A proceeding was brought to de- 
termine heirship in connection with the ancillary probate of the will in Arizona.” 
It was held that the trust was unenforceable as a valid charitable trust because 
there was no restriction limiting use of the trust funds to a charitable purpose, 
and the plan of execution was not sufficiently clear. Jn re Hayward’s Estate.* 

Trusts for the benefit of a particular community, and trusts for the benefit 


™ Restitution ta the corporation or other shareholders of the money from the private settle- 
ment raises an interesting collateral question. If the statute of limitations has not run, are the 
other shareholders nevertheless barred by this action from bringing another derivative suit on 
the original cause of action? If not, shall the fruits of the settlement be set off against a later 
judgment in favor of the corporation? 


13 The decision of the Supreme Court in the instant case might support the contention that 
shareholders and their attorneys in derivative actions should also be considered fiduciaries 
when they act in good faith, and thus should be entitled to fees measured against the total class 
recovery if they are successful. Such an extension of the fiduciary concept would encourage 
legitimate derivative suits by those who might otherwise be deterred by the risk of the per- 
sonal loss of attorneys’ fees and costs in the events of failure. It should also he noted that the 
decision in the instant case does not create any additional penalty for a shareholder who dis- 
misses a derivative suit for a valid reason. He is only deterred from making a private settlement 
at the expense of the other shareholders. 


* Ariz. Code Ann. (1939) § 38-1506. 2178 P. 2d 547 (Ariz., 1947). 


3 Peirce v. Attorney General, 234 Mass. 389, 125 N.E. 609 (1920) (to trustees “*.... to 
be paid . . . . in the discretion of said trustees to the use and benefit of the Town of Middle- 
borough, in such manner as said trustees or their successors shall determine”); Rotch v. Emer- 
son, 105 Mass. 431 (1870) (agricultural and other philanthropic purposes at trustees’ discre- 
tion); Corporation of Wrexham v. Tamplin, 28 L.T.N.S. 761 (1873) (for the use and benefit 
of a town); Nixon v. Brown, 46 Nev. 439, 214 Pac. 524 (1923) (gift of a theater for the use of 
the inhabitants of a town). There appears to be little doubt that a direct devise to a city even 
without specifying its use is a valid gift to charity. Dickenson v. City of Anna, 310 Ill. 222, 
141 N.E. 754 (1923); Estate of Boyles, 4 T.C. 1092 (1945); In re Smith, [1932] 1 Ch. 153 
(“unto my country England—’’); Mayor of Faversham v. Ryder, 18 Beav. 318 (1854) (for 
the benefit and ornament of a town); Rest., Trusts § 373 comm. (c) (1935). For a pertinent 
categorization of valid charitable purposes, see statement of Lord Macnaghten in Commission- 
ers for Special Purposes of Income Tax v. Pemsel, [1891] A.C. 531, at 583. 
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of schools‘ are generally recognized as valid in that their purposes are to lessen 
the burdens of government and advance education.’ The court in the instant 
case, however, stated that “there is a long line of decisions holding that where a 
trust is for a ‘benevolent’ purpose it fails because ‘benevolent’ includes matters 
which are not necessarily charitable.”® But in the Hayward case, the purposes 
were not less charitable because the word “beneficial” was employed in the will 
rather than the magic word “‘charitable.”’ The court failed to distinguish be- 
tween those cases in which the intent to benefit a community is clear, and those 
in which the testamentary language takes a much more general form, such as 
trusts for “‘benevolent,’’* “‘deserving,”’? or ‘‘philanthropic’””* purposes or institu- 
tions. Trusts of the latter type are frequently held void," though by no means 
always.” 

In declaring the trust invalid, the court cited a number of authorities follow- 
ing the majority rule that no discretion can be given to trustees to apply or not 
to apply the gift to charitable purposes." The court feared that “‘the trustees un- 
der this authority might well deem it to be beneficial to the Town of Paonia to 
build and operate a race track, department store, or any other commercial ven- 
ture.”*4 But this objection, if applicable, is not confined to the particular word 
“beneficial.” Whenever trustees have discretion, that discretion is open to 


4 The Statute of Charitable Uses, 43 Eliz. c. 4 (1601), includes as valid charitable purposes 
the maintenance of schools of learning, free schools, and the maintenance of scholars in uni- 
versities. There is only one school in the town of Paonia and it is a free, public school. Cf. 
Russell v. Allen, 107 U.S. 163 (1882); Bell County v. Alexander, 22 Tex. 351 (1858). 


5 2 Bogert, Trusts and Trustees § 378 (1935). 
178 P. ad 547, 553 (Ariz., 1947). 


7See Peirce v. Attorney General, 234 Mass. 389, 125 N.E. 609 (1920); Corporation of 
Wrexham v. Tamplin, 28 L.T.N.S. 761 (1873). 


® Read v. McLean, 240 Ala. 501, 200 So. 109 (1941); In re Johnson’s Estate, 100 Ore. 142, 
196 Pac. 385 (1921). 


* Nichols v. Allen, 130 Mass. 211 (1881). © In re Eades, [1920] 2 Ch. 353. 


™t Chichester Diocesan Fund and Board of Finance v. Simpson, [1944] A.C. 341 (“For such 
charitable or benevolent objects . . . . as my executors may select”). For an excellent discus- 
sion of this and related cases, see Scott, Trusts for Charitable and Benevolent Purposes, 58 
Harv. L. Rev. 548 (1945). 


Funk Estate, 353 Pa. 321, 45 A. 2d 67 (1946) (“‘worthy”); Baptist Home of Monroe 
County v. Gardner, 145 N.Y. Supp. 275 (1914) (“worthy institutions and worthy persons”); 
Thorp v. Lund, 227 Mass. 474, 116 N.E. 946 (1917) (“national or philanthropic”); St. Louis 
Union Trust Co. v. Burnet, 59 F. 2d 922 (C.C.A. 8th, 1932) (“benevolent’’). 


"3 In re Sutro’s Estate, 155 Cal. 727, 102 Pac. 920 (1909); Zollman, American Law of Chari- 
ties 264 (1924); Tudor, Charities 64 (sth ed., 1929); 3 Page, Wills 593 (1941); Rest., Trusts 
§§ 123, 398 (1935); 10 Am. Jur., Charities § 100 (1937). But see ibid., at § 101 for a more 
pertinent discussion. 


In re Hayward’s Estate, 178 P. 2d 547, 551 (Ariz., 1947). But contrast the position of 
the Colorado court in Haggin v. International Trust Co., 69 Colo. 135, 146, 169 Pac. 138, 142 
(1917): “It is generally held that courts look upon charitable bequests with great favor and will 
not speculate as to possible happenings in order to defeat them.” 
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abuse. Normally, courts will not interfere with the exercise of discretion unless 
the trustees act “‘unreasonably.”*s Where trustees in similar circumstances have 
attempted to abuse their discretion, the attorney-general,™ the mayor," and 
even the head of the school system" have brought suits to enjoin a breach of 
the trust. 

While the general purposes of a charitable trust must be sufficiently clear to 
be capable of judicial enforcement,” if the trust is otherwise valid it will not fail 
for uncertainty if the trustees are invested with discretion to select particular 
purposes and beneficiaries.*® As far as the scope of a trustee’s discretion is con- 
cerned, the better rule is that it may be without specific limit.” However, in the 
principal case the attempted trust might have been upheld even under the nar- 
rower rule that a trustee’s discretion must be limited to a defined class.” 

The Arizona court declared that the clause in question would also fail if 
Colorado law were applied, and thus dismissed the conflict of laws problem.” 
While it is questionable whether Colorado law should apply to the entire es- 
tate,*4 there is little doubt that Colorado precedents support the validity of 
the trust in the instant case.*5 


's Davis v. Inhabitants of Barnstable, 154 Mass. 224, 28 N.E. 165 (1892). 

*® Longcor v. City of Red Wing, 206 Minn. 627, 289 N.W. 570 (1940); State ex rel. Car- 
michael v. Bibb, 234 Ala. 46, 173 So. 74 (1937); People ex rel. Ellert v. Cogswell, 113 Cal. 129, 
45 Pac. 270 (1896). 

*1 Clarion v. Central Savings Bank & Trust Co., 71 Colo. 482, 208 Pac. 251 (1922). Contra: 
Waterbury Trust Co. v. Porter, 130 Conn. 494, 35 A. 2d 837 (1944). 

*® Reed v. School District of Pittsfield, 91 N.H. 209, 16 A. ad 704 (1940). 

9 In re Evenson’s Will, 161 Wis. 627, 155 N.W. 145 (1915). 


* Chicago Bank of Commerce v. McPherson, 62 F. 2d 393 (C.C.A. 4th, 1932) Mitchell v. 
Reeves, 123 Conn. 549, 196 Atl. 785 (1938); Porcher v. Cappelmann, 187 S.C. 491, 198 S.E. 8 
(1938). Contra: Woodcock v. Wachovia Bank & Trust Co., 214 N.C. 224, 199 S.E. 20 (1938), 
noted in 6 Univ. Chi. L. Rev. 332 (1939). Many state legislatures have fixed this rule by statute. 
See Ala. Code Ann. (Michie, 1940) tit. 47, § 145; Conn. Gen. Stat. (1930) §§ 4825, 4826; 
Mich. Stat. Ann. (Henderson, 1937) § 26-1191; Minn. Stat. (1945) § 501.12; N.Y. Personal 
Property Law (McKinney, 1936) § 12; N.Y. Real Property Law (McKinney, 1945) § 113 
N.C. Gen. Stat. (Michie, 1943) § 36-21. Contra: Ky. Gen. Stat. Ann. (Cullen, 1946) § 381.260 
(grant for charitable or humane purposes valid “‘if it points out with reasonable certainty the 
purposes of the charity and the beneficiaries thereof’). 

** Galiger v. Armstrong, 114 Colo. 397, 165 P. ad 1019 (1946); Woodstown Nat. Bank & 
Trust Co. v. Snelbaker, 136 N.J. Eq. 62, 40 A. 2d 222 (1944); In re Olmstead’s Will, 131 N.Y. 
Misc. 238, 226 N.Y. Supp. 637 (1928); In re Planck’s Estate, 150 Wash. 301, 272 Pac. 972 
(1928); King v. Rockwell, 93 N.J. Eq. 46, 115 Atl. 40 (1921); Minot v. Baker, 147 Mass. 348, 
17 N.E. 839 (1888). Contra: Tilden v. Green, 130 N.Y. 29, 28 N.E. 880 (1891); Bush’s Ex’r v. 
Mackoy, 267 Ky. 614, 103 S.W. 2d 95 (1937); Wentura v. Kinnerk, 319 Mo. 1068, 5 S.W. 2d 
66 (1928). 

* Zollman, American Law of Charities §§ 413-15 (1924). 

#3 178 P. ad 547, 551 (Ariz., 1947). 

*4 As far as the personalty is concerned, the law of the domicile of the testator at the time 
of his death controls. Jones v. Habersham, 107 U.S. 174 (1882); In re Pence’s Estate, 96 
Colo. 270, 42 P. ad 199 (1935). 


*% Estate of Schleier, 91 Colo. 172, 13 P. 2d 273 (1932); Estate of Burnham, 97 Colo. 188, 
48 P. ad 1019 (1935); Haggin v. International Trust Co., 69 Colo. 135, 169 Pac. 138 (1917): 
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There has been a curious reluctance on the part of some courts to effectuate 
the intent of the testator,” as in the instant case, contrary to the well-recognized 
rule favoring charitable trusts.*”? Some recent decisions, in contradistinction to 
the principal case, indicate an encouraging trend toward the carrying out of the 
intent of the testator, even in the absence of apt words,”* and even when the 
purpose had not theretofore been deemed charitable.*® The Arizona court said 
that it would attempt to carry out the intent of the testatrix, but not to the ex- 
tent of writing a new will for her. However, by defeating the clear intent of the 
testatrix, the court did write a new will, contrary both to good law and good 
sense. 


LIMITATIONS ON POWERS OF SUCCESSOR TRUSTEE 


An original testamentary trustee, a brother of the testator, was vested with 
discretionary powers to rent, sell, or lease any property without court order, to 
choose any investment without being restricted to “legals,’’* to provide by will 
for a successor trustee, and generally to ‘‘do any and all things that he may deem 
necessary, or that I might do were I living.” The trustee was to pay a stated 
monthly income to the testator’s wife for life, and the balance of the income 
was to be used by him for personal purposes. At the death of the testator’s wife, 
the entire property was to pass to the original trustee’s children. Suit was 
brought under the Georgia Declaratory Judgment Act? to determine what 
powers the plaintiff, as successor trustee named in the original trustee’s will, 
could exercise in the management and control of the estate. The court held that 
the successor trustee may not exercise the same powers conferred by will upon 
the original trustee, because the powers in question were personal and discre- 
tionary. Gilmore v. Gilmore.* 

The Supreme Court of Georgia, although recognizing that the intention of 
the testator must be the controlling factor in determining the powers of a suc- 
cessor trustee,‘ refused to go beyond the “plain and unambiguous” language of 


Clayton v. Hallett, 30 Colo. 231, 70 Pac. 429 (1902). As to definiteness of beneficiaries, see 
Colo. Stat. Ann. (Michie, 1935) c. 41, § 184. 


% Woodcock v. Wachovia Bank & Trust Co., 214 N.C. 224, 199 S.E. 20 (1938). See also 
14 Univ. Chi. L. Rev. 686 (1947), noting Porter v. Baynard, 28 So. 2d 890 (Fla., 1946). 


27 Gossett v. Swinney, 53 F. ad 772 (C.C.A. 8th, 1931); Walker v. Central Tr. & Sav. Bank, 
318 Ill. 253, 149 N.E. 234 (1925). But see In re Kline’s Estate, 138 Cal. App. 514, 32 P. 2d 677 
(1934). 


* Funk Estate, 353 Pa. 321, 45 A. 2d 67 (1946); Mitchell v. Reeves, 123 Conn. 549, 196 
Atl. 785 (1938). 


* Cochran v. McLaughlin, 128 Conn. 638, 24 A. 2d 836 (1942); Nixon v. Brown, 46 Nev. 
439, 214 Pac. 524 (1923); Dulles’s Estate, 218 Pa. 162, 67 Atl. 49 (1907). 


* Ga. Code (1933) § 108-417. *Ga. L. (1945) 137-39. 341 S.E. ad 229 (Ga., 1947). 
43 Bogert, Trusts and Trustees § 553 (1935); 2 Scott, Trusts § 196 (1939). 
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the instrument to interpret this intent,’ and declared that when the original 
trustee’s powers are discretionary they may not be exercised by successor trus- 
tees. This approach differs sharply from that of most jurisdictions, which hold 
that when there is no express provision in the trust instrument, the intention of 
the testator must be extracted from the language itself, interpreted in the light 
of all surrounding circumstances.*® 

Many of the earlier cases, including those cited by the Georgia Court,’ fol- 
lowed the principle that where the exercise of a power is at the discretion of the 
trustee, the power does not pass to a successor trustee unless the testator indi- 
cated a contrary intention.* However, the recent decisions show a tendency to 
allow even broad discretionary powers to be exercised by a successor if there is 
some standard by which the court can test the reasonableness of the trustee’s 
judgment,’ or where the power in question relates only to the business adminis- 
tration of the trust.’® A few courts allow discretionary powers to pass to a suc- 
cessor, even though no such standard is present, as in cases where the discretion 
concerns the extent of the interests of the various beneficiaries." 

Many earlier decisions held that discretionary powers were personal to a 
named trustee, but that they attached to the office when the instrument merely 
gave the power to “my trustee” or to “the trustees.’’” However, little attention 
is now paid to such minute differences in wording.’? Furthermore, it is clear that 


5 Gilmore v. Gilmore, 41 S.E. 2d 229, 234 (Ga., 1947). 


6 Doe v. Ettenheim, 232 Wis. 34, 285 N.W. 764 (1939); In re White’s Will, 135 N.Y. Misc. 
377, 238 N.Y. Supp. 559 (1929); Watling v. Watling, 27 F. 2d 193 (C.C.A. 6th, 1928); Jacobs 
v. Wilmington Trust Co., 9 Del. Ch. 400, 80 Atl. 346 (1911). 


7“A discretionary power to sell can be exercised only by the trustee upon whom it is 
originally conferred.” Luquire v. Lee, 121 Ga. 624, 626, 49 S.E. 834, 836 (1905). “It [power 
conferred on original trustee] was discretionary in its nature, and therefore one which would 
not pass to a successor.” Simmons v. McKinlock, 98 Ga. 738, 739, 26 S.E. 88, 89 (1896); 
Maynard v. Greer, 129 Ga. 709, 59 S.E. 798 (1907); Henderson v. Williams, 97 Ga. 709, 25 
S.E. 395 (1896); Freeman v. Prendergast, 94 Ga. 369, 21 S.E. 837 (1894). 


* Tilley v. Letcher, 203 Ala. 277, 82 So. 527 (1919); Chandler v. Chandler, 111 Miss. 525, 
71 So. 811 (1916); Snyder v. Safe Deposit & Trust Co., 93 Md. 225, 48 Atl. 719 (1901). 


* 2 Scott, Trusts § 196 (1939); see In re Kuntz’ Will, 160 N.Y. Misc. 856, 290 N.Y. Supp. 
867 (1936); Boyden v. Stevens, 285 Mass. 176, 188 N.E. 741 (1934). 


© Anderson v. Ratliff, 297 Ky. 42, 178 S.W. 2d 946 (1944); Penn v. Pennsylvania Co. for 
Insurance on Lives and Granting Annuities, 294 Ky. 271, 171 S.W. 2d 437 (1943); Upton v. 
White, 92 N.H. 221, 29 A. 2d 126 (1942); Wilmington Trust Co. v. Worth, 19 Del. Ch. 314, 
167 Atl. 848 (1933); Reese v. Ivey, 162 Ala. 448, 50 So. 223 (1909). 


™ Bray v. Old National Bank, 113 Ind. App. 506, 48 N.E. 2d 846 (1943); In re Gude’s 
Estate, 156 N.Y. Misc. 154, 280 N.Y. Supp. 703 (1935); Smith v. Floyd, 193 N.Y. 683, 87 
N.E. 1127 (1908); see Matter of Fox, 292 N.Y. 19, 53 N.E. 2d 378 (1944). 


™ Striker v. Daly, 223 N.Y. 468, 119 N.E. 882 (1918); Taylor v. Monmonier, 120 Md. ror, 
87 Atl. 513 (1913); Burtis v. Trowbridge, 142 App. Div. 449, 126 N.Y. Supp. 1101 (1911); 
Boutelle v. City Savings Bank, 17 R.I. 181, 24 Atl. 838 (1892). 


13“... . Little regard is now paid to such minute differences as those between ‘my trustees,’ 
‘my trustee, A. and B.’ and ‘A. and B. my trustee’: the testator’s reliance on the individual to 
the exclusion of the holders of the office for the time being must be expressed in clear and apt 
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a power is generally not held personal merely because the testator stated his 
confidence in the judgment of the trustee, for a trustee is always chosen for that 
reason.’ Nor will the fact that the original trustee is a close relative of the testa- 
tor be regarded as decisive evidence that the testator intended the power to be 
personal.'s 

The facts involved in the instant case presented an excellent opportunity for 
the Georgia Court to reverse its prior decisions, based solely on the distinction 
between discretionary and mandatory powers, and to embrace the generally 
accepted view that discretionary powers are not personal, unless there is clear 
proof evidencing a contrary intent.’* The powers in question were powers of sale 
and investment, involving only the business administration of the estate, and 
the trustee’s discretion was subject to comparison with established business 
standards.'? Moreover, the relative ages of the beneficiary and the original 
trustee indicate that the testator must have realized that the necessity for the 
exercise of discretion might, in the normal course of events, arise at a time when 
the original trustee was not in office, and courts frequently have held, under 
these conditions, that the powers attach to the office of trustee."® The fact that 
the testator expressly gave the original trustee the power to appoint a suc- 
cessor, coupled with the fact that the trust property was ultimately to pass to 
the children of the original trustee, is further evidence of the testator’s intention 
to permit the designated successor to exercise the powers granted the original 
trustee. However, by refusing to permit the successor to exercise the discretion- 
ary powers, the cost of management and control of the estate was increased to 
the detriment of its ultimate owner, the original trustee’s child. 


language.” In re Smith, [1904] 1 Ch. 139, 144; cf. Cooley v. Kelley, 52 Ind. App. 687, 98 N.E. 
653 (1912); Parker v. Sears, 117 Mass. 513 (1875). 


4 Doe v. Ettenheim, 232 Wis. 34, 285 N.W. 764 (1939); Booth v. Krug, 368 Ill. 487, 14 
N.E. 2d 645 (1938). It is generally agreed that the naming of a corporate trustee shows that the 
testator did not intend the power to be personal. City National Bank & Trust Co. of Chicago 
v. Bairstow, 319 Ill. App. 632, 50 N.E. 2d 111 (1943); In re Boutwell’s Estate, 112 Vt. 159, 
22 A. 2d 157 (1941); In re Jenkins’ Estate, 111 N.Y. Misc. 517, 181 N.Y. Supp. 585 (1920). 


8 In re City Bank Farmers Trust Co., 64 N.Y.S. 2d 523 (1946) (A discretionary power con- 
ferred by a testator on an original trustee, her husband, to invest in non-legals survives in the 
absence of an express provision to the contrary). Many cases have held the close family rela- 
tionship between the testator and the original trustee indicative of an intention on the part of 
the testator that the powers conferred be personal. Young v. Young, 97 N.C. 132, 2S.E. 78 
(1887); Security Co. v. Snow, 70 Conn. 288, 39 Atl. 153 (1898); Hinson v. Williamson, 74 Ala. 
180 (1883). But see Wilmington Trust Co. v. Jacobs, 9 Del. Ch. 77, 77 Atl. 78 (1910); Gosson 
v. Ladd, 77 Ala. 223 (1884). 


6 3 Bogert, Trust and Trustees § 553 (1935); 2 Scott, Trusts § 196 (1939); Restatement of 
Trusts § 196 (1935); Uniform Trusts Act § 10 (1937). 
17 Authorities cited note 10 supra. 


In re Fox’ Estate, 292 N.Y. 19, 53 N.E. 2d 378 (1944); In re Kronson’s Will, 140 N.Y. 
Misc. 102, 249 N.Y. Supp. 781 (1931); In re Storts’ Estate, 142 N.Y. Misc. 54, 253 N.Y. Supp. 
834 (Sur. Ct., 1931); In re Detre’s Estate, 273 Pa. 341, 117 Atl. 54 (1922); Mercer v. Safe 
Deposit & Trust Co., 91 Md. 102, 45 Atl. 865 (1900). 
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Little justification can be found for the continued application of the Georgia 
rule. It is clearly contrary to the tenor of the great majority of judicial decisions 
in the field, and several states have adopted statutes liberalizing the passage of 
powers to successor trustees.’? These decisions and statutes seem to be based 
on the realization that the “normal” powers granted to a trustee are intended to 
attach to the office,”* and that as a practical matter, a testator rarely desires the 
exercise of a power to be limited to the life or incumbency of one particular 
trustee.* The application of the minority rule may result in some added protec- 
tion for the beneficiaries, but this protection is likely to be more than offset by 
the more rapid depletion of the trust corpus because of the necessity for suc- 
cessors to obtain court approval for their acts. 


VIOLATION OF ILLINOIS ELECTION CODE AS 
CIVIL CONTEMPT 


Under a section of the Illinois election code, election judges and clerks are 
made officers of the court and are liable “in a proceeding for contempt for any 
misbehavior in their office, to be tried in open court on oral testimony in a sum- 
mary way, without formal pleadings ’* In the recent case of People ex rel. 
Rusch v. Fusco,? the state Supreme Court reaffirmed its original construction of 
this provision that a proceeding under the statute is one for civil contempt and is 
to be tried under applicable rules of civil procedure. 


Those accused of violating the statute in question are usually charged with 
falsifying election returns and/or acquiescing in the falsification of these returns. 
In the vast majority of jurisdictions that offense, if committed by a court officer, 
would be considered a criminal contempt. Most courts treat any contempt com- 
mitted by an officer of the court, whether in the presence of the court or not, as 
of a criminal nature unless the punishment is inflicted for the benefit of one of 
the parties.’ Similarly, courts consider as criminal a contempt defined by a stat- 


% Mich. Stat. Ann. (Henderson, 1937) § 26.74; Me. Rev. Stat. (1944) c. 147 § 6; Mass. 
Ann. Laws (1933) c. 203 § 6; R.I. Gen. Laws (1938) c. 486 § 5; Wis. Stat. (Brossard, 1943) 
§ 231.28; Va. Code Ann. (Michie, 1942) § 6298a; Tex. Ann. Rev. Civ. Stat. (Vernon, 1939) 
Art. 7425b-40. 


© 3 Bogert, Trusts and Trustees § 553 (1935). 2 Tbid. 
Til. Rev. Stat. (1945) c. 46, § 14-5. 
2 74 N.E. ad 531 (Ill., 1947). 


3 Butterfield v. Nebraska, 144 Neb. 388, 13 N.W. ad 572 (1944); United States v. Ford, 
9 F. 2d 990 (D.C. Mont., 1925); Ex parte Clark, 208 Mo. 121, 106 S.W. 990 (1907); State v. 
District Court, 51 Mont. 337, 152 Pac. 475 (1915); cf. Howard v. Gulf C. & S.F.R. Co., 135 
S.W. 707 (Tex. Civ. App., 1911). The Illinois decisions are in accord with this rule except as 
regards the election officials who are made officers of the court by the statute in question. In 
re Kelly’s Estate, 365 Ill. 174, 6 N.E. ad 113 (1937); People v. Andalman, 346 Ill. 149, 178 
N.E. 412 (1932); People v. Seymour, 272 Il. 295, 111 N.E. 1008 (1916). 
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ute which stipulates punitive measures to be taken against contemnors.‘ The 
general definition widely quoted is that a contempt is criminal which has the 
primary effect of defying the authority of the court and for which punitive as 
opposed to remedial measures are prescribed.’ Both of these characteristics ap- 
ply to the Illinois statute in question. 

The construction given the Illinois statute may be explained by the desire 
of the courts to avoid a common law rule of ancient origin, still in effect in Illi- 
nois, that in a proceeding to punish for a criminal contempt committed outside 
the presence of the court a sworn answer under oath denying the alleged con- 
tempt must be regarded as true and conclusive, and that thereafter the accused 
is entitled to his discharge.* Under this rule no witnesses are permitted to testify 
once the accused has submitted his answer, and the only remedy for a false an- 
swer is an indictment for perjury.’ The difficulty of obtaining a conviction under 
a perjury charge is so great that the denial of the accused in the contempt action 
will in many instances terminate all proceedings in the matter.* In the first case 
to come before the Illinois Supreme Court under the statute dealing with elec- 
tion frauds, no attempt was made to discard or modify the common law rule.° 
The court acknowledged, however, that if the defendants were to be permitted to 
purge themselves by their sworn answers, the result would be to render the 
court powerless to punish these officers for misbehavior. Thus, by retaining the 
doctrine of compurgation, the court placed itself in a position where it was nec- 
essary to regard the contempt as civil in order not to render the statute in- 
effective. 


4 Cannon v. State, 55 P. ad 135 (Okla. Cr. Ct., 1936); Maxwell v. Rives, 11 Nev. 213 (1876). 
The English courts have interpreted an early statute, Stat. of Westminster 1 (1275) § 20, 3 
Edw. 1, which imposed penalties on serjeants and other court pleaders who were convicted of 
deceitful and collusive conduct before a court, as an enlargement of criminal contempt powers. 
Fox, A History of Contempt of Court 156-64 (1927). 


5’ Gompers v. Bucks Stove and Range Co., 221 U.S. 418, 441 (1911); Moscovitz, Contempt 
of Injunctions, Civil and Criminal, 43 Col. L. Rev. 780 (1943). 


6 People v. Doss, 382 Ill. 307, 46 N.E. 2d 984 (1943); In re Kelly’s Estate, 365 Ill. 174, 6 
N.E. 2d 113 (1937); People v. Whitlow, 357 Ill. 34, 191 N.E. 222 (1934); People v. McLaugh- 
lin, 334 Dll. 354, 166 N.E. 67 (1929); People v. McDonald, 314 Ill. 548, 145 N.E. 636 (1924). 
In the Whitlow case, the accused assaulted an attorney a short distance from the courtroom 
in the view of several witnesses. The trial court found the accused guilty of contempt. The 
supreme court held that the lower court had erred in not permitting the defendant to be tried 
solely on a sworn answer. The trial court in the McDonald case found that the accused had 
assaulted a litigant. The supreme court ruled, however, that the accused was entitled to his 
discharge since he had denied the charge under oath. The defendant in the McLaughlin case 
was found guilty of threatening a witness, but was discharged by the Supreme Court on the 
basis of his sworn denial. See 24 Ill. L. Rev. 598, noting the McLaughlin case. 


7 People v. Doss, 382 Ill. 308, 46 N.E. 2d 984 (1943). 


5 Compare Curtis and Curtis, The Story of a Notion in the Law of Criminal Contempt, 41 
Harv. L. Rev. 51, 66 (1927). Justice Holmes termed the risk of conviction for a perjured answer 
“slight.”” United States v. Shipp, 203 U.S. 563, 575 (1906); see McClintock, What Happens 
to Perjurers, 24 Minn. L. Rev. 727 (1940). 


* People v. White, 334 Ill. 465, 166 N.E. 100 (1929). 
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Illinois and Indiana” are the only states which still retain the ‘compurga- 
tion”’rule in its entirety, although some forms of it still persist in other jurisdic- 
tions." Other states have expressly rejected it either by statute” or decision." 
The origin of the practice has been traced" to a poorly reasoned decision of the 
King’s Bench in the late seventeenth century.’ It was repudiated in England 
by 1796" but not before the American courts had taken it over." 

Retention of the doctrine in Illinois has somewhat obliterated the dividing 
line between criminal and civil contempt and has led to a classification which 
differs in many respects from that in effect in jurisdictions not similarly ham- 
pered.** As in the instance of cases arising under the statute in question, the 
Illinois courts have on other occasions classified contempts as civil which are re- 
garded elsewhere as criminal, in order to avoid the nullifying effect of the “‘com- 
purgation”’ rule.'® The result has been to subject to civil procedure contemnors 
who in most other jurisdictions would be entitled to those safeguards which ac- 
company a criminal contempt proceeding, the most important difference being 
the amount of proof required for conviction. In a civil contempt trial, guilt need 


© State v. Pletcher Trust Co., 211 Ind. 27, 5 N.E. 2d 538 (1937); Denny v. State, 203 Ind. 
682, 182 N.E. 313 (1932); Zuver v. State, 188 Ind. 60, 121 N.E. 828 (1919). 


™t North Carolina and Florida appear to have disregarded the rule in equity actions. In re 
Parker, 177 N.C. 463, 99 S.E. 342 (1919); Ex parte Peaden, 88 Fla. 273, 102 So. 160 (1924). 
They still retain it, however, in suits at law. In re Robinson, 117 N.C. 533, 23 S.E. 453 (1895); 
Croft v. Culbreath, 150 Fla. 60, 6 So. 2d 638 (1942). The Croft decision indicated that Florida 
is still strongly committed to the rule in contempts that arise out of common law actions. 


12 New Mexico Stat. Ann. (1941) § 16-103; Idaho Code Ann. (1932) § 13-609; Mich. Stat. 
Ann. (1938) § 27.529. 


"3 Van Dyke v. Superior Court, 24 Ariz. 508, 211 Pac. 576 (1922); State v. Kayser, 25 
N.M. 245, 181 Pac. 278 (1919); Ex parte Bankhead, 200 Ala. 102, 75 So. 478 (1917); O’Flynn 
v. State, 89 Miss. 850, 62 So. 902 (1907); Huntington v. McMahon, 48 Conn. 174 (1880); 
State v. Matthews, 37 N.H. 450 (1859). The federal courts discarded the rule in United 
States v. Shipp, 203 U.S. 563 (1906), in which Justice Holmes denounced it as permitting trial 
“simply by their oaths.” 

*4 For general discussion and criticism of the rule see Curtis and Curtis, op. cit. supra note 8. 

*s Anon., Comb. 63 (1688). 

% Matter of Corssley, 6 T.R. 701 (1796). 

"7 Thomas’s Lessee v. Cummins, 1 Yeates (Pa.) 40 (1791). 


‘8 That the Illinois cases are at variance with the distinction set out in the Gompers case 
was indicated in Rothschild & Co. v. Steger Piano Co., 256 Ill. 196, 99 N.E. 920 (1912). The 
court pointed out that in Illinois it has been a practice to impose imprisonment for a definite 
term in some civil contempts as well as in criminal contempts. Jurisdictions which follow 
the Gompers rule impose imprisonment for a definite period only in criminal contempt cases. 
The reasoning of the opinion suggests that in Illinois imprisonment for a specific term is im- 
posed only in those civil contempts which would be regarded elsewhere as criminal contempts. 

19 While most courts almost invariably term a contempt of an injunction used to enforce 
state liquor laws criminal, Illinois regards it as a civil contempt. State v. Froelich, 316 Ill. 77, 
146 N.E. 733 (1925). Illinois is also in the minority of states that treat the violation of a labor 
injunction as a civil contempt. Flannery v. People, 225 Ill. 62, 80 N.E. 60 (1907); O’Brien v. 
People, 216 Ill. 354, 75 N.E. 108 (1905). For a comparison of the Illinois rulings with those of 
other states see Moscovitz, Contempt of Injunctions, Civil and Criminal, op. cit. supra note 5 
at 798-800, n. 86 and n. 88. 


mdaeso —- WS = @ ~ oe 


ocr -— 


aac»nnue PF Perrs 












RECENT CASES 441 


only be proven by a preponderance of the evidence;?° under criminal contempt 
procedure the evidence must establish the guilt of the defendants beyond a 
reasonable doubt." 

It might be said that the difference between proof by a preponderance of the 
evidence and proof beyond a reasonable doubt is not appreciable. However, 
failure to conform to the latter standard in a criminal trial constitutes reversible 
error whether the trial is held before a judge or jury.” It would seem that a de- 
fendant in what is fundamentally a criminal action is entitled to this protection 
regardless of the label placed on the proceedings. 

The Illinois legislature in enacting the statute in question has felt it necessary 
to provide summary contempt punishment for an offense which would other- 
wise be prosecuted under normal criminal procedure.” It is unfortunate that the 
Illinois court, because of its unwillingness to abandon an antiquated rule of con- 
tempt procedure, has further deprived offenders of the safeguard embodied in 
the reasonable doubt rule. It might well be considered whether the resulting 
procedure is not so unfair to offenders under the statute as to amount to a de- 
privation of due process of law under the Fourteenth Amendment.” 


* McBride v. People, 225 Ill. 315, 80 N.E. 306 (1907); Flannery v. People, 225 Ill. 62, 80 
N.E. 60 (1907); People v. Greenzeit, 277 Ill. App. 479 (1934). 


** Compare 9 Wigmore, Evidence § 2497 (3d ed., 1940); People v. Spain, 307 Ill. 283, 138 
N.E. 614 (1923); Gompers v. Bucks Stove and Range Co., 221 U.S. 418, 441 (1911). Another 
difference between civil and criminal procedure is that an Illinois statute, Ill. Rev. Stat. 
(1927) c. 110, § 213, makes findings of fact by the appellate court in a civil case tried without 
a jury binding on the supreme court. People ex rel. Rusch v. Fusco, 74 N.E. 2d 531 (Ill., 
1947). The presumption of innocence, whose importance lies largely in its impression on the 
jury, is also present in a criminal trial, but would seem to be of little significance in a summary 
proceeding. 9 Wigmore, Evidence § 2511 (3d ed., 1940). The defendant in a criminal contempt 
proceeding in Illinois probably has no privilege against self-incrimination. People v. Seymour, 
191 Ill. App. 381 (1915), aff’d 272 Ill. 295, 111 N.E. 1008 (1916); O’Neil v. People, 113 Ill. 
App. 195 (1903). 

™ Wigmore, Evidence § 2497 (3d ed., 1940); see People v. Spain, 307 Ill. 283, 138 N.E. 
614 (1923). It should be noted in this respect that the court in the Gompers case indicated that 
misclassification of a crimina] contempt as civil contempt by a federal court would be in 
violation of the procedural safeguards guaranteed by the Constitution. Gompers v. Bucks 
Stove and Range Co., 221 U.S. 418, 444 (1911). 


*3 Til. Rev. Stat. (1945) c. 46, § 29-15; see People v. Greenzeit, 277 Il]. App. 479, 485 (1934). 

*4See the dissenting opinions of Justices Black and Murphy, concurred in by Justices 
Douglas and Rutledge, in Adamson v. California, 67 S. Ct. 1672, 1683 (1947), where they argue 
that the protections embodied in the Bill of Rights amendments should be made applicable 
to the states under the first section of the Fourteenth Amendment. 

The defendant under the Illinois election frauds statute is not given the benefit of an indict- 
ment, trial by jury, or the privilege against self-incrimination. See note 21 supra. No one of 
these deprivations, taken alone, amounts to a violation of the Fourteenth Amendment. Hur- 
tado v. California, 110 U.S. 516 (1884) (indictment by grand jury); Walker v. Sauvinet, 92 
U.S. go (1875) (trial by jury); Twining v. New Jersey, 211 U.S. 78 (1908) (privilege against 
self-incrimination). Taken together, however, and combined with the failure to use the “reason- 
able doubt”’ test, there may be such a clear departure from orthodox criminal practice as to be 
a violation of the amendment. Thus, while it has been held that there is no absolute right to 
representation by counsel in a criminal case, Betts v. Brady, 316 U.S. 455 (1941), there may 
be circumstances under which a denial of such counsel results in such unfairness as to be a 


deprivation of due process under the Fourteenth Amendment. Powell v. Alabama, 287 U.S. 
$2 (1932). 
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PROTECTION OF IMMUNITY STATUTE IN CON- 
GRESSIONAL COMMITTEE HEARINGS 


Contempt proceedings were instituted against the defendants, members of 
the Joint Anti-Fascist Refugee Committee, on two charges: 1) that they con- 
spired to defraud the United States: by encouraging one Helen R. Bryan, de- 
fendant in a separate proceeding,’ to refuse to produce records before the House 
Un-American Activities Committee; and further with a conspiracy to violate a 
statute making it a misdemeanor to refuse to give testimony or produc docu- 
ments before a congressional committee; and 2) that they failed to produce 
books and records in response to a subpoena duces tecum as required by the 
same statute.‘ After motions for a bill of particulars’ and to dismiss the indict- 
ment® were denied, the case proceeded to trial.’ During the trial the Govern- 
ment offered in evidence the record of the defendants’ testimony before the 
House Committee as to the fact that the books and records were not produced, 
as to why they were not produced, as to what steps the witnesses had taken in 
response to the subpoena duces tecum, and as to other matters not necessary to 
prove the fact of the non-production of the books and records.* Counsel for the 
defense objected to the admission of this evidence on the basis of a statutory 
immunity.’ The court stated that to construe the immunity clause to include 

* 35 Stat. 1096 (1909), 18 U.S.C.A. § 88 (1927): “If two or more persons conspire either to 
commit any offense against the United States, or to defraud the United States in any manner 


or for any purpose, and one or more of such parties do any act to effect the object of the con- 


spitacy, each of the parties to such conspiracy shall be fined not more than $10,000, or im- 
prisoned not more than two years, or both.”’ 


2 United States v. Bryan, 72 F. Supp. 58 (D.C., 1947). 


3 52 Stat. 942 (1938), 2 U.S.C.A. § 192 (Supp., 1946): “Every person who having been 
as a witness by the authority of either House of Congress to give testimony or to 

produce papers upon any matter under inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the two Houses of Congress, or any com- 
mittee of either House of Congress, wilfully makes default, or who, having appeared, refuses 
to answer any question pertinent to the question under inquiry, shall be deemed guilty of a 


5 United States v. Barsky, 7 F.R.D. 38 (D.C., 1947). 


¢ United States v. Bryan, 72 F. Supp. 58 (D.C., 1947) where the court found the House 
Resolution creating the Committee on Un-American Activities constitutional. 


? Judge Holtzoff, who had been presiding up to this time, was removed by writ of manda- 
mus granted by the Court of Appeals for the District of Columbia on grounds of bias and 
prejudice on June 11, 1947. Barsky v. Holtzoff, No. 126 Misc. (App. D.C., 1947). The trial 
began on June 13, 1947, with Judge Keech presiding. 


® See Appellant’s Brief on appeal to the United States Court of Appeals for the District 
of Columbia, at page 75. 


9 52 Stat. 943 (1938), 28 U.S.C.A. § 634 (Supp., 1946). “‘No testimony given by a witness 
before either House, or before any committee of either House, or before any joint committee 
established by a joint or concurrent resolution of the two Houses of Congress, shall be used in 
evidence in any criminal proceeding against him in any court except in a prosecution for 
perjury committed in giving such testimony. But an official paper or record produced by him 
is not within the said privilege.” 
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contempt proceedings would be effectively to frustrate the purpose of Section 
192. To give effect to the legislative intent and to avoid any “absurd conse- 
quences”’ the court held that Section 634 was not intended to, and did not, bar 
the use of all testimony taken at a congressional hearing in a prosecution for 
contempt or conspiracy leading to a contempt. United States v. Barsky.'® 

This decision amends the immunity statute by judicial construction so that 
for all practical purposes it now reads: “No testimony . . . . shall be used in evi- 
dence in any criminal proceeding against a witness before either House or com- 
mittee thereof in any court, except in a prosecution for perjury committed in 
giving such testimony,” or for contempt, or for conspiracy leading to contempt. 
It is questionable whether this construction can be justified in light of the facts. 

The court relied heavily on the reasoning in Glickstein v. United States." 
There a broad immunity statute” (containing no exceptions) was construed not 
to apply to a witness being prosecuted for perjury committed in a bankruptcy 
proceeding before a referee. The court reasoned that to interpret the statute 
otherwise would license perjury and thus frustrate the statutory requirement 
of truthful testimony. Previously it had been held that the immunity clause re- 
lated only to testimony concerning subjects under inquiry." The court in the 
instant case followed the principle stated by Justice Brandeis that “if Congress 
should . . . . conclude that a full disclosure .... by the witness is of greater 
importance than the possibility of punishing him for some crime in the past, it 
can, as in other cases, confer the power of unrestricted examination by provid- 
ing . . . . immunity.’ (Italics added.) 

Although the analogy of contempt in the giving of testimony to perjury in the 
giving of testimony may aid in determining whether or not the immunity 
statute should apply, in following the past action doctrine the court missed an 
essential distinction which, if recognized, would have required a decision holding 
the evidence inadmissible. The crucial question, it seems, is whether the act 
which constitutes the offense is one disclosed by the testimony or whether it is 
the testimony itself. 

If the act complained of is disclosed by the testimony, the testimony must of 
necessity be relevant to the subject matter under inquiry, have been given in 
response to direct questioning, and have been obtained from the witness under 
compulsion. Testimony given under such circumstances is protected by the im- 
munity clause. 

However, if the objectionable act is the testimony itself, no protection is of- 
fered by the immunity statute. False swearing or contumacious acts in the giv- 
ing of testimony are certainly not relevant to the subject matter under inquiry. 


1© 72 F. Supp. 165 (D.C., 1947). 222 U.S. 139 (1911). 
9 30 Stat. 548 (1898), 11 U.S.C.A. § 25(9) (1927). 

13 Edelstein v. United States, 149 Fed. 636 (C.C.A. 8th, 1906). 

"4 McCarthy v. Arndstein, 266 U.S. 34, 42 (1924). 
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Such testimony is not proper in response to direct questioning; nor can it be 
argued that any witness committing perjury or contempt was compelled to do 
so. 
Had the court recognized this distinction, the exception to the immunity 
statute would have been construed to read “‘. . . . except in a prosectuion for 
perjury in the giving of testimony” or contempt in the giving of testimony. What 
few cases there are on the point seem to support the above analysis. The same 
immunity construed in the Glickstein"s case to except perjury proceedings has 
also been interpreted to except a contempt prosecution resulting from the giving 
of evasive answers in a hearing before a referee in bankruptcy. The court in 
that case pointed out that “. . . . if he should be charged with having committed 
perjury in the course of such examination, the necessities of the case require 
that his testimony may be proved in order to show in what particulars the false 
swearing consists, and for a like reason, whenever he is charged with a punish- 
able contempt for refusing to submit to the examination required by the act, 
the necessities of the case also require that his testimony be examined in order 
to ascertain whether or not in point of fact he has so refused.’”*” 

However, where the alleged contempt is not committed in the giving of 
testimony, but is disclosed by it, it has been held that the accused is entitled to 
his constitutional privilege against self-incrimination and a record of the testi- 
mony at the hearing is not admissible to prove prior acts of alleged contempt.”* 

It must be remembered that in the instant case the alleged contempt was the 
refusal to produce certain books and records. There was no allegation of any 
irregularity or contumacious act in the giving of the testimony. The court was 
of the opinion that “the criminal proceedings which Section 634 contemplates 
are those for crimes which occurred prior to the action of the committee in 
subpoenaing the witness 19 A more correct interpretation would seem 
to be that those crimes which occurred other than in the taking of the testimony 
are within the scope of Section 634. 

It is not evident, as the court contended, that Section 192 would be frustrated 
if Section 634 were to be given a literal construction, thus excluding contempt 
proceedings from its protection. Such a result would only be reached if the 
contemptuous act was the giving of testimony. Without the testimony in such 
an instance there would be no way to prove the act complained of. However, the 
failure to produce books and documents does not come within this category, 
since it can be proven independently of the testimony. The clerk or the sergeant- 


8 222 U.S. 139 (1911). 


© In re Kaplan, 213 Fed. 753 (C.C.A. 3d, 1914), cert. den. sub nom. Kaplan v. Leech, 234 
U.S. 765 (1914). 
*? Thid., at 755. 


In re Haley, 41 F. 2d 379 (D.C. Cal., 1930); see Wakefield v. Housel, 288 Fed. 712 
(C.C.A. 8th, 1923). 


*9 United States v. Barsky, 72 F. Supp. 165, 169 (D.C., 1947). 


a a a a 
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at-arms to whom the books were to be surrendered could have testified as to 
their non-production. This evidence, uncontradicted, would be sufficient to 
sustain the charge in any court. 

The fact that the-testimony would assist the government in a prosecution for 
contempt or for perjury not committed in the giving of the testimony is no basis 
for depriving the accused of the benefits of the immunity statute or constitu- 
tional privilege against self-incrimination. That compelled testimony cannot be 
introduced to assist in the proof of an alleged contempt committed prior to a 
hearing has been pointed out.?? The Supreme Court has also held, in a case 
where the immunity statute of the Bankruptcy Act” was invoked, that “the 
testimony given in one bankruptcy proceeding, not tending to establish perjury 
in that proceeding, should not have been received to establish the crime charged 
in the other proceeding.” 

The mandatory language of the statute requiring the giving of truthful 
testimony is not nullified by including within the protection of the immunity 
statute testimony of contempts or perjuries other than those committed in giv- 
ing of the testimony. If the primary purpose of the hearing is the disclosure of 
information, the best way to promote such information is to provide for an 
immunity against self-incrimination. The only cases in which the purpose of the 
statute could be frustrated by applying Section 634 would be those involving 
contempt or perjury committed in the giving of the testimony. This application 
is specifically precluded by the recommended construction of the statute. 

Although there have been but few decisions under Section 634, the two most 
recent decisions cast doubt not only upon its proper construction,” but also 
upon its constitutionality.’4 A statute’s similar to Section 634 was declared un- 
constitutional in Counselman v. Hitchcock* on the ground that it did not protect 
the witness from prosecution based on the disclosed information, despite the 
fact that the actual use of the testimony at the trial was prohibited. Section 634 
fails to immunize the testimony as a basis for future prosecutions just as the 
statute which was declared unconstitutional failed. Although Section 634 was 
upheld in United States v. De Lorenzo,?’ the case can be distinguished on the basis 
that the testimony was not compelled. In a vigorous dissent”* Judge Clark, by 
contending that the protection should be judicially read into the statute, 


7 In re Haley, 41 F. 2d 379 (D.C. Cal., 1930). 

*t 30 Stat. 548 (1898), 11 U.S.C.A. § 25(9) (1927). 

* Cameron v. United States, 231 U.S. 710, 721 (1914). 

*3 United States v. Barsky, 72 F. Supp. 165 (D.C., 1947). 

*4 United States v. De Lorenzo, 151 F. ad 122 (C.C.A. ad, 1945). 
15 Stat. 37 (1868). 


% 142 U.S. 547 (1892); see Congressional Contempt Power in Investigations into the Area 
of Civil Liberties, 14 Univ. Chi. L. Rev. 256, 262 (1947). 


27 151 F. ad 122 (C.C.A. ad, 1945). 8 Thid., at 126. 
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tacitly admitted that Section 634 does not protect against future prosecution. 
Unless the statute can be so construed as to include this protection, it is possible 
that Section 634 could be held unconstitutional on the ground that the immu- 
nity it affords is not as broad as that provided by the Constitution. 

In view of the fundamental importance of the privilege against self-incrimina- 
tion, the existing immunity statute should not be left to the uncertainties of 
judicial construction. Legislation should be sponsored to clarify the scope of 


Section 634 with respect to contempt and to provide an immunity as broad as 
that in the Constitution. 


FAILURE TO PLEAD FEDERAL COMPULSORY 
COUNTERCLAIM AS BAR TO STATE SUIT 


The plaintiff administrator sued in a Massachusetts state court to recover 
for the wrongful death of the decedent, killed when his auto collided with that 
of the defendant. In a prior suit arising out of the same accident, a federal dis- 
trict court had awarded damages to the defendant (plaintiff there) against the 
decedent’s administrator. The defendant claimed that the district court judg- 
ment was res judicata and that the plaintiff’s alleged cause of action should have 
been pleaded in the prior suit in compliance with the compulsory counterclaim 
provision of the Federal Rules of Civil Procedure.’ The Massachusetts trial 
court entered judgment for the defendant notwithstanding a verdict for the 
plaintiff. On appeal to the Supreme Judicial Court this judgment was reversed. 
Campbell v. Ashler? 

The court reasoned that the judgment of the federal district court was not 
res judicata in the instant action because the administrator was acting in a 
different capacity in the federal court and was therefore not the same party. 
There the administrator represented the estate of the deceased for the “benefit 
of creditors and distributees,”’ while in the present case he represented the heirs 
or next of kin pursuant to the Massachusetts wrongful death statute.? It is con- 
ceivable that two distinct causes of action exist,‘ one a common law cause of 


* Rule 13(a), 28 U.S.C.A. foll. § 723c. See note 11, infra. 
2 320 Mass. 475, 70 N.E. 2d 302 (1946). 


3 McCarthy v. Wood Lumber Co., 219 Mass. 566, 107 N.E. 439 (1914); Beauvais v. Spring- 
field Institution for Savings, 303 Mass. 136, 20 N.E. 2d 957 (1939); Eaton v. Walker, 244 Mass. 
23, 138 N.E. 798 (1923). There is similar authority in other jurisdictions. May Coal Co. v. 
Robinette, 120 Ohio St. 110, 165 N.E. 576 (1929); Spradlin v. Georgia R. & Electric Co., 139 
Ga. 575, 77 S.E. 799 (1913). See Chicago, R.I. & P.R. Co. v. Schendell, 270 U.S. 611 (1926), 
and Troxell v. Del. Lack. & West. R. Co., 227 U.S. 434 (1913). The leading Massachusetts de- 
cision, the McCarthy case supra, may be distinguished from the instant case, however. There 
the administrator had recovered in an action for personal injuries which had been commenced 


by the deceased in her lifetime. That judgment was held not to bar a further recovery under the 
wrongful death statute. 


4 Secrest v. Pacific Electric R. Co., 60 Cal. App. 2d 746, 141 P. 2d 747 (1943); Farrington v. 
Stoddard, 115 F. ad 96 (C.C.A. 1st, 1940). 4 Rest., Torts, § 925, comment i (1939) states, 
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action for pain and suffering and personal injuries to the decedent, for the 
benefit of the estate, and the other a statutory cause of action for death, 
accruing to the benefit of the next of kin. Although the weight of authority is to 
the contrary,’ it might not be unreasonable to say that a judgment rendered 
in favor of the administrator for the decedent’s personal injuries should not 
operate to bar further recovery under the wrongful death statute. When judg- 
ment has been rendered adverse to the administrator in an action for damages, 
however, the adjudication should act as a bar to a further claim for wrongful 
death.’ A judgment for damages rendered in favor of the defendant strikes 
at the foundation of the cause of action for death, for it is based upon the same 
facts.* To circumvent this conclusion by asserting that the administrator acts 
as a different person in each action is to pursue a legal fiction to an absurd 
extreme. One court has asked, “‘Can the plaintiff commence an action wherein 
she seeks to recover damages to herself based upon the acts of negligence of the 
defendant which a competent court has already adjudicated not to exist? While 
the right of recovery in the instant case is not the same right of recovery as in 
the other case, each case is predicated upon and supported by the same facts.’’® 


... » judgment on a survival statute has no effect upon the damages under a death statute 
since the damages in one case are based upon events preceding death, while the damages under 
the other statute are based upon harm caused by death.” In St. Louis, Iron Mtn. & Southern 
R. Co. v. Craft, 237 U.S. 648 (1915), the Supreme Court stated that in a similar situation 
under the Federal Employers’ Liability Act there were two separate causes of action. See 
note 10, infra. 

5 Mellon v. Goodyear, 277 U.S. 335 (1928); Lanning v. Erie R. Co., 265 App. Div. 576, 
40 N.Y.S. ad 404 (1943); cases collected in 39 A.L.R. 579. The instant problem is not affected 
by the fact that recovery was had by the decedent in his lifetime, or by the administrator 
under a survival statute. In either case the recovery is made upon the same theory, and is based 
upon the same facts. 

6 McCarthy v. Wood Lumber Co., 219 Mass. 566, 107 N.E. 439 (1914). 

7 Secrest v. Pacific Electric R. Co., 60 Cal. App. 2d 746, 141 P. 2d 747 (1943); Little v. 
Blue Goose Motor Coach Co., 244 Ill. App. 427 (1927); Frescoln v. Puget Sound Traction, 
Light & P. Co., 225 Fed. 441 (Wash., 1915); Schmelzer v. Central Furniture Co., 252 Mo. 12, 
158 S.W. 353 (1913); Brammer’s Adm’r v. Norfolk & W.R. Co., 107 Va. 206, 57 S.E. 593 
(1907); see Johnson v. Cleveland C.C. & St. Louis R. Co., 21 Ohio C.C.N.S. 268, 43 Ohio C.C. 
341 (1905). Contra: May Coal Co. v. Robinette, 120 Ohio St. 110, 165 N.E. 576 (1929); 
Peeples v. Seaboard Air Line R. Co., 115 S.C. 115, 104 S.E. 541 (1920); Downs v. United R. 
Co. of St. Louis, 184 S.W. 995 (Mo., 1916); Spradlin v. Georgia R. & Electric Co., 139 Ga. 575, 
775.E. 799 (1913). In Walton v. Southern Pacific Co., 8 Cal. App. ad ago, 48 P. ad 108 (1935), a 
nonsuit in an action for personal injuries was held not to bar an administrator from recovery 
for wrongful death. But in Miller v. U.S. Gypsum Co., 96 F. 2d 69 (C.C.A. ad, 1938), it was 
held that dismissal of an action for damages because of the statute of limitations was sufficient 
to bar an action for wrongful death. 


* It is immaterial for the purpose of this discussion whether the suit be brought against 
the administrator for damages, or brought by the administrator for personal injuries to the 
decedent. The reason for invoking the doctrine of res judicata is that the same facts have al- 
ready been litigated between the same parties. 

* Frescoln v. Puget Sound Traction, Light & P. Co., 225 Fed. 441, 443 (Wash., 1915). 
Here, a widow had lost an action to recovery damages for personal injuries to her deceased 


husband. This adjudication was held to preclude further recovery under a wrongful death 
statute. 
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In an analogous situation the United States Supreme Court has held that 
under the Federal Employers’ Liability Act recovery might be had for both 
pain and suffering and death, but that both grounds of recovery must be as- 
serted in one action in order to avoid needless litigation.'® Subsequently, the 
Court recognized the desirability of this policy in the compulsory counterclaim 
provision of the Federal Rules of Civil Procedure.” 

The case raises an important question which the Massachusetts court avoided 
by characterizing the administrator as two legal persons. Under Federal Rule 
13 (a),” failure to plead as a counterclaim a cause of action arising out of the 
same transaction or occurrence bars a later action based upon those facts which 
might have been pleaded as a counterclaim." In the instant case, the adminis- 
trator did not plead his action for wrongful death in the federal court, but as- 


© St. Louis, Iron Mtn. & Southern R. v. Craft, 237 U.S. 648 (1915). The Court construed 
broadly an amendment, § 9, 36 Stat. 291 (1910), 45 U.S.C.A. § 59 (1943), to the Federal 
Employers’ Liability Act, 35 Stat. 65 (1908), 45 U.S.C.A. §§ 51-58 (1943), which reads“. . . . 
but in such cases there shall be only one recovery for the same injury.”” The Court stated at 
p. 650, “. . . . we think this clause . . . . is not intended to restrict the personal representative 
to one right to the exclusion of the other, . . . . but to limit him to one recovery of damages for 
both, and so to avoid the needless litigation in separate actions of what would better be settled 
once for all in a single action.” In Northern Pacific Ry. Co. v. Maerkl, 198 Fed. 1, 7 (C.C.A. 
oth, 1912) the court said, ‘‘. . . . damages resulting from the personal suffering, and from such 
death, not only may be recovered . . . . in one action but must be recovered in one action only 
if at all 


Rule 13 ‘‘(a) COMPULSORY COUNTERCLAIMS. A pleading shall state as a counter- 
claim any claim, not the subject of a pending action, which at the time of filing the pleader has 
against any opposing party, if it arises out of the transaction or occurrence that is the subject 
matter of the opposing party’s claim and does not require for its adjudication the presence of 
third parties of whom the court cannot acquire jurisdiction.” 28 U.S.C.A. foll. § 723c. This 
rule, adopted in 1938, is an outgrowth of Federal Equity Rule 30, 28 U.S.C.A. foll. § 723, 
adopted in 1913, but broadened so as to include legal as well as equitable counterclaims. Ameri- 
can Mills Co. v. American Surety Co., 260 U.S. 360 (1922); Advisory Committee Note 1 to 
Federal Rules, 28 U.S.C.A. foll. § 723c, Rule 13; 1 Moore’s Federal Practice 68 (1938). 


3 28 U.S.C.A. foll. § 723. 


3 Audi Vision Corp. v. R.C.A. Mfg. Co., 136 F. 2d 621 (C.C.A. 2d, 1943); Home Ins. Co. 
of N.Y. v. Trotter, 130 F. 2d 800 (C.C.A. 8th ,1942); John R. Alley Co. v. Fed. Nat. Bank of 
Shawnee, 124 F. 2d 995 (C.C.A. roth, 1942); Hancock Oil Co. v. Universal Oil Products Co., 
115 F. 2d 45 (C.C.A. oth, 1940); Thierfield v. Postman’s Fifth Ave. Corp., 37 F. Supp. 958 
(N.Y., 1941); Union Central Life Ins. Co. v. Burger, 27 F. Supp. 554 (N.Y., 1939); American 
Mills Co. v. American Surety Co., 260 U.S. 360 (1922); Williams v. Bank of America Nat. 
Ass’n, 55 F. 2d 884 (C.C.A. 2d, 1932); Howard v. Leete, 257 Fed. 918 (C.C.A. 6th, 1919); 
Caflisch v. Humble, 251 Fed. 1 (C.C.A. 6th, 1918); Knupp v. Bell, 243 Fed. 157 (C.C.A. 4th, 
1917); Kreitmeyer v. Baldwin Drainage District, 2 F. Supp. 208 (Fla., 1932); Champion Spark 
Plug Co. v. Champpion Ignition Co., 247 Fed. 200 (Mich., 1917); Portland Wood Pipe Co. v. 
Slick Bros. tion Co., 222 Fed. 528 (Idaho, 1915); Electric Boat Co. v. Lake Torpedo 
Boat Co., 215 . 377 (N.]J., 1914); Salts Textile Mfg. Co. v. Tingue Mfg. Co., 208 Fed. 156 
(Conn., 1913); ‘oni Wireless Telegraph Co. v. National Electric Sig. Co., 206 Fed. 295 
(N.Y., 1913). cases before 1938 were decided under Federal Equity Rule 30, 28 U.S.C.A. 
foll. § 723. 
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serted it later in a state court. This raises the problem of whether a state court 
will give full faith and credit to a federal rule of procedure." 

The fact that the federal courts have their own rules of procedure indicates 
that they are not bound by the procedural rules of the state in which they sit, 
even though they are bound by the substantive law of that state.’ By the same 
reasoning, a state court is not bound to accept the Federal Rules of Civil Pro- 
cedure. But a state court must give the same “full faith and credit” to a decree 
of a federal court which it gives to a decree of a court of a sister state."® Rule 
13 (a) lays down a new rule of res judicata which in effect says, ‘It is not manda- 
tory to plead as a counterclaim a claim arising from the same transaction or 
occurrence, but failure to do so precludes its later assertion.”*” Thus, the judg- 
ment of a federal court in which a counterclaim should have been pleaded, but 


4 This question has not been answered by judicial decision. But when the problem was 
posed to Judge Clark in proceedings where the proposed Federal Rules were discussed, his 
hopes were expressed : 

“Mr. Drake: ‘On this provision that the counterclaim should be set up in the action ac- 
companied by your statement as to the penalty for failure, would that operate to bar the 
presentation of the cause of action in the counterclaim in a state court later?’ 

“Mr. Clark: ‘I don’t suppose we could govern that finally. I think the answer would be 
that it should. I don’t know what the legal ruling is likely to be. I should think it very likely a 
state court would so rule. But I am not at all sure how it would work out.’”’ Proceedings of the 
Cleveland Institution of the Federal Rules 248 (1938). In the Proceedings of the Washington 
Institution of the Federal Rules 58 (1938) Judge Clark said, ‘“‘We have followed the idea of the 
equity rule that you must plead your counterclaims arising out of the transaction or situation 
upon which the claim is based, when we say ‘must’ it means, of course, that if you don’t do it no 
penalty is going to apply to you in this case, but you will be barred from thereafter asserting it. 
Of course it is true that we probably can’t tell state courts what they should hold, but certainly 
the significance of this rule, as of the equity rule upon which it is based, is that you must file 
your counterclaim, or, if you don’t, you can’t sue on it separately.” 


*s Compare Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). 


"6 Tt has been said that Art. 1, § 4 of the United States Constitution does not require a state 
court to give “full faith and credit’’ to a decree of a federal court, since Art. 1, § 4 merely says, 
‘Full faith and credit shall be given in each State to the Public Acts, Records, and judicial 
Proceedings of every other State... .”” (emphasis added). Baldwin v. Iowa State Traveling 
Mens Ass’n, 283 U.S. 522 (1931). However, 1 Stat. 122 as amended in R.S. § 905, 28 U.S.C.A. 
§ 687 states, “‘And the said records and judicial proceedings . . . . shall have such faith and 
credit given to them in every court within the United States as they have by law or usage in the 
courts of the state from whence the records are taken.” (emphasis added). This statute, along 
with Art. 4, § 1, requires a state court to give “full faith and credit” to a decree of a federal 
court. Stoll v. Gottlieb, 305 U.S. 165 (1938); Davis v. Davis, 305 U.S. 32 (1938); Hancock 
Nat. Bank v. Farnum, 176 U.S. 640 (1900); Metcalf v. Watertown, 153 U.S. 671 (1894); 
Embry v. Palmer, 107 U.S. 3 (1882); Mills v. Duryee, 7 Cr. (U.S.) 481 (1813); Botz v. Helver- 
ing, 134 F. 2d 538 (C.C.A. 8th, 1943); Mueller v. Mueller, 124 F. ad 544 (C.C.A. 8th, 1942). 
Some courts have reached this conclusion on the basis of the Constitution alone. “By the letter, 
this section [Art. 4, § 1] applies only to public acts, records and judicial proceedings of the 
States, but construction has made it equally applicable to judgments in Federal courts.” In 
re Thompson’s Estate, 339 Mo. 410, 424, 97 S.W. 2d 93 (1936); cf. Hayes v. Payne Inv. Co., 
174 Neb. 24, 254 N.W. 684 (1934); 34 C.J. 1160, n. 59. 


17 Although the distinction between matters of procedure and matters of substance is often 
a hazy one, it would seem a misnomer to call this rule a rule of procedure. 
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was not, is res judicata and bars a subsequent attempt to plead the subject 
matter of the omitted counterclaim. This result is accepted by the federal 
courts"* and should be so recognized by state courts.'"® The Massachusetts 
court, in allowing the administrator to plead a claim which should have been 
pleaded as a counterclaim in the prior action,”* failed to give the judgment of 
the federal district court the full faith and credit which that judgment merited. 

The reason underlying the compulsory counterclaim rule is clearly to prevent 
multiplicity of suits through settlement in one action of all controversies be- 
tween the parties.” But the rule also has its disadvantages. It requires a litigant 
to present a claim at a time and place chosen by his adversary, which may well 
result in inconvenience (and even impossibility) in producing witnesses, and 
difficulty in effectively preparing a case. The very existence of a cause of action 
may not be realized at the time, nor may the extent of damage be calculable. 
Because of such considerations, courts have sometimes evaded the thrust of the 
rule by holding that the claim did not arise out of the “same transaction or 
occurrence” or that it did not arise “at the time of filing.’”’*? However, if it is 
clearly inconvenient to bring the counterclaim in the action at hand, the Federal 
Rules provide for separate trials “‘in furtherance of convenience and to avoid 
prejudice.”*4 This provision allows wide latitude in the court’s discretion and 


would prevent use of the compulsory counterclaim rule to reach an inequitable 
result. 


*8 Authorities cited note 13 supra. 


#9 In Red Top Trucking Corp. v. Seaboard Freight Lines, 35 F. Supp. 740 (N.Y., 1940), it 
was held that a federal court cannot enjoin a state court from hearing a later action because 
application of the bar of the former judgment is for the court in which the later action is 
brought. 

* There was no contention that the administrator’s action for wrongful death did not come 
under the provisions of Rule 13(a). 


21 Parmelee v. Chicago Eye Shield Co., 157 F. 2d 582 (C.C.A. 8th, 1946); John R. Alley 
Co. v. Fed. Nat. Bank of Shawnee, 124 F. 2d 995 (C.C.A. toth, 1942); Ohio Casualty Ins. Co. v. 
Maloney, 3 F.R.D. 341 (Pa., 1943); Penn. R. Co. v. Musante-Phillips Inc., 42 F. Supp. 340 
(Cal., 1941); Schram v. Lucking, 31 F. Supp. 749 (Mich., 1940); Warren v. Indian Refining 
Co., 30 F. Supp. 281 (Ind., 1939). ““The compulsory counterclaim device is, of course, only a 
means of bringing all logically related claims into a single litigation, through the penalty of pre- 
cluding later assertion of omitted claims.” Lesnick v. Public Industrials Corp., 144 F. 2d 968, 
975 (C.C.A. ad, 1945). 


= Clair v. Kastar, 138 F. 2d 828 (C.C.A. ad, 1943) (patent action for the “use, manu- 
facture or sale of defendant’s ‘stabilizers’ by its customers” is not the same transaction or 
occurrence as the “use, manufacture or sale by plaintiffs of their own ‘stabilizers’ ’’); Williams 
v. Robinson, 1 F.R.D. 211 (D.C., 1940) (action for libel and slander growing out of defend- 
ant’s accusation of adultery in a maintenance suit is not the same transaction or occurrence 
as that which gave rise to the maintenance suit). 

%3 Detroit, T. & I. R. Co. v. Pitzer, 61 N.E. 2d 93 (Ohio, 1943). Here a state court refused 
to apply Rule 13 (a) to bar the second action because the claim could not have arisen before, 
and was based upon, the prior suit. While the court refused to apply the Rule, it indicated that 
had the plaintiff’s claim been mature, at the time of filing, it would not have entertained the 
present action. 


* Federal Rules of Civil Procedure, 28 U.S.C.A. foll. § 723¢ Rule 42 (b). See also Rule 3 (i). 
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Under the ruling of the principal case, the administrator, almost certain to 
fail in a federal court because of Rule 13 (a), averted defeat by bringing his 
action for wrongful death in a state court. A state court should not be party to 
the evasion of an unfavorable jurisdiction in order to secure a favorable judg- 
ment.*5 It was this very practice which caused so much criticism of the doctrine 
of Swift v. Tyson and finally resulted in the overruling of that case.’’ 


SERVICE ON FOREIGN EXECUTORS AND ADMINISTRATORS 
UNDER NON-RESIDENT MOTORIST STATUTES 


Service was made on the domiciliary administratrix of the estate of a South 
Dakota decedent whose son had injured the plaintiff while driving decedent’s 
truck in Iowa. This service was in accordance with the Iowa Non-Resident 
Motorist Statute,’ which provides for service upon the executor or administra- 
tor of the estate of a non-resident motorist who had been a party to an accident 
in Iowa. Upon application of the defendants, the case was removed to a federal 
court on the ground of diversity of citizenship. This court, on its own motion, 
heard arguments as to its jurisdiction and held that despite the voluntary ap- 
pearance of the defendant before the court, it lacked jurisdiction over her be- 
cause of the doctrine that an executor or administrator has no legal standing as 
such outside of the state in which he was appointed. The court went even further 
and declared that portion of the Iowa statute allowing suit against foreign ex- 
ecutors and administrators invalid. Knoop v. Anderson.’ 

In reaching its decision, the court followed the general rule that an executor or 
administrator cannot sue or be sued in his representative capacity outside the 
state of his appointment. While there has been some tendency to permit foreign 
executors or administrators to sue,‘ the rule barring suits against them in courts 

*%$ Ikeler v. Detroit Trust Co., 30 F. Supp. 643 (Mich., 1939). A party should not be per- 
mitted to bring in a federal court an action which should have been litigated in a state court, by 
a strained construction of Federal Rules 13 and 14. Converse reasoning also applies. Prior to 
the Federal Rules it had been held that a suit brought in a federal court under diversity of 
citizenship would not permit a party to intervene as plaintiff when his residence was the same 
as that of the defendant. Such an attempt by the intervenor to circumvent state jurisdiction 
was perceived and prevented. De Graffenreid v. Yount-Lee Oil Co., 30 Fed. ad 574 (C.C.A. 


sth, 1939); Clauss v. Palmer Union Oil Co., 222 Fed. 870 (C.C.A. oth, 1915); Forest Oil Co. v. 
Crawford, 101 Fed. 849 (C.C.A. 3d, 1900). 


* 16 Pet. (U.S.) 1 (1842). 

27 Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). The abuse caused by incorporation in 
another jurisdiction consciously designed to enable the bringing of suits in federal courts under 
diversity of citizenship, thus obtaining favorable “federal law’’ under the doctrine of Swift v. 
Tyson, 16 Pet. (U.S.) 1 (1842),is illustrated in Black and White Taxicab & Transfer Co. v. 
Brown and Yellow Taxicab & Transfer Co., 276 U.S. 518 (1928). See Frankfurter, Judicial 
Power of Federal and State Courts, 13 Corn. L.Q. 499, 525 (1928). 

* Towa Code (1946) §§ 321.498-321.511. 2 71 F. Supp. 832 (Iowa, 1947). 

3 Lawrence v. Nelson, 143 U.S. 215 (1891); Reynolds v. Stockton, 140 U.S. 254 (1891); 
Wyman v. Halstead, 109 U.S. 654 (1883); Story, Conflict of Laws § 183 (1938). 
4 Helme v. Buckelew, 229 N.Y. 363, 128 N.E. 216 (1920). 
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other than those of the state of appointment has been more inflexible. Neither 
personal service on the executor’ nor his voluntary appearance® will give juris- 
diction over the estate of the decedent where no property of the decedent is 
located within the state.’ The policy behind this rule is grounded in property 
concepts,* especially the notion that any other view would presumably allow a 
state to administer property outside of its borders.? Similarly, the executor or 
administrator is frequently regarded as an officer of the court from which his 
authority stems, and an action against him is thought by some to be an action 
against his sovereign,” and is therefore barred. 

The rule has become so deeply entrenched that legislative attempts to limit 
its scope have been narrowly applied. Thus, a New York statute” expressly 
providing for suit against foreign executors and administrators was limited to 
executors and administrators of estates with property in the state.” However, 
several exceptions to the rule have appeared, and not all the states have been 
so severe as New York in statutory construction."? The rule has frequently been 
circumvented to satisfy broad equity principles.“ In Pennsylvania the rule has 
been largely qualified. There, a foreign representative within the territorial 
jurisdiction of the Pennsylvania courts may be sued unless “such suit... . 
trenches unduly on the jurisdiction of another court already attached or would 
expose parties subject to such jurisdiction to inequitable burdens.” 

5 Hargrave v. Turner Lumber Co., 194 La. 285, 193 So. 648 (1940). 


6 Jefferson v. Beall, 117 Ala. 436, 23 So. 44 (1898); Judy v. Kelly, 11 Ill. 211 (1849). 


7 The court in the instant case did not discuss the interesting point raised by plaintiff’s 
brief that the liability of an insurance company to the estate constitutes an asset of the estate 
justifying a grant of administration. See In re Vilas, 166 Ore. 115, 110 P. 2d 940 (1941); Furst v. 
Brady, 375 Ill. 425, 31 N.E. 2d 606 (1940); Gordon v. Shea, 300 Mass. 95, 14 N.E. 2d 105 
(1938). All these cases follow Robinson v. Dana, 87 N.H. 114, 174 Atl. 772 (1934), where the 
insurer’s obligation, even though immature, was held to be an asset within the meaning of the 
statute. The result if the insurer is not under the court’s jurisdiction is not discussed. But cf. 
In re Walker’s Estate, 36 N.E. 2d 800 (Ohio App., 1940). 


® The Liability of Foreign Executors and Administrators, 24 Harv. L. Rev. 664 (1911). 

* Beale, The Progress of the Law, 1919-1920, 34 Harv. L. Rev. 50, 63 (1920). 

1 Johnson v. Powers, 139 U.S. 156 (1891); Stacy v. Thresher, 6 How. (U.S.) 43 (1848). 

™ N.Y. Laws (1911) c. 631, § 1836a, repealed by N.Y. Decedent Estate Law (McKinney, 
1926) c. 660, § 160. 


2 Helme v. Buckelew, 229 N.Y. 363, 128 N.E. 216 (1920); McMaster v. Gould, 240 N.Y. 
379, 148 N.E. 556 (1925). The New York view would seem to indicate that suits against execu- 
tors and administrators of non-resident motorists, even though authorized by statute, are 
limited to assets within the state where the action was brought. 


13 See Dewey v. Barnhouse, 75 Kan. 214, 88 Pac. 877 (1907); Brown’s Adm’r v. Brown, 
35 Minn. 191, 28 N.W. 238 (1886). 


«4 A foreign administrator was permitted to apply for modification of his decedent’s divorce 
decree insofar as it directed payment of alimony after remarriage of the divorced wife. Kirk- 
bride v. Van Note, 275 N.Y. 244, 9 N.E. 2d 852 (1937); see Cutrer v. Tennessee, 98 Miss. 
841, 54 So. 434 (1911); Johnson v. Jackson, 56 Ga. 326 (1875). 


*S Laughlin & McManus v. Solomon, 180 Pa. 177, 183, 36 Atl. 704, 706 (1897); Pa. Ann. 
Rest., Conflict of Laws § 512 (1936). 
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It isa corollary of the general rule that a judgment against a foreign executor 
or administrator will not be binding in the domiciliary state”® or any other state 
in which property of the estate is located. In the instant case the court seems 
to have decided the question of its own jurisdiction under the Non-Resident 
Motorist Statute in terms of what force and effect the South Dakota courts 
would give its judgment. It is submitted that these two questions should be con- 
sidered separately, and that an opinion as to the effect of the judgment in the 
domiciliary state should not deter the court from deciding the questions of its 
jurisdiction and the validity of the statute apart from such an opinion.” Fur- 
thermore, it is questionable whether the defendant should be allowed to object 
on the ground that the plaintiff might find it difficult to collect on his judg- 
ment.*® 

In Morris v. Jones” an Illinois unincorporated association was sued in tort 
in a Missouri court, and during the pendency of the suit a liquidator appointed 
by an Illinois court took over the assets of the association. Although the liquida- 
tor failed to appear in Missouri after the withdrawal of the association from the 
litigation, the Missouri court entered judgment against him. Despite the general 
rule that no recognition need be given in the state of incorporation to a judg- 
ment rendered against the corporation in a sister state after dissolution of the 
corporation,”® the United States Supreme Court held that the judgment was 
conclusive as to the nature and amount of the claim. The holding that a Mis- 
souri judgment against an Illinois liquidator is conclusive as to the amount of 
the claim in Illinois, where all the assets are located, seems to be a serious inroad 
on the fundamental doctrine of state determination of claims to property ad- 
ministered by its own courts, and some feel that it goes too far. However, 
despite the Court’s statement that its decision “in no way affects title to the 
property”’ in Illinois,” the analogy of the liquidator to the administrator serves 
to indicate that the rule against such adjudication by one state affecting prop- 
erty in another state is not immutable. 

It may well be that the addition of clauses authorizing service on foreign ex- 
ecutors and administrators in the non-resident motorist statutes will be regarded 
as a new exception to the general rule barring suit against foreign representa- 
tives. In the absence of statutory provisions, service on the representative of the 
estate of a non-resident motorist is clearly of no effect.*3 Although all forty- 

*6 Hill v. Tucker, 13 How. (U.S.) 458 (1851); Stacy v. Thresher, 6 How. (U.S.) 43 (1848); 
Woerner, A Treatise on the American Law of Administration 550-51 (1923). 

7 Craig v. Toledo A.A. & N.M. R. Co., 3 Ohio S. & C.P. Dec. 146 (1895). 

18 Dewey v. Barnhouse, 75 Kan. 214, 217, 88 Pac. 877 (1907). 

1967 S. Ct. 451 (1947). 2 Pendleton v. Russell, 144 U.S. 640 (1891). 

** Harper, Conflict of Laws, 47 Col. L. Rev. 883 (1947). 

* 67 S. Ct. 451, 455 (1947). 


*3 Harris v. Owens, 142 Ohio St. 379, 52 N.E. 2d 522 (1943); Downing v. Schwenck, 138 
Neb. 395, 293 N.W. 278 (1940); Vecchione v. Palmer, 249 App. Div. 661, 291 N.Y. Supp. 537 
(1936); Dowling v. Winters, 208 N.C. 521, 181 S.E. 751 (1935). 
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eight states have provided for service on non-resident motorists, only six** have 
provided for service on executors and administrators. The courts have divided 
in dicta discussing the constitutionality of such measures,** but to date only one 
other case” has actually involved such a provision. In that case the issue as to 
its validity was not really met, as the defendant relied on the assumption that 
the implied consent of the non-resident motorist to appoint the Secretary of 
State his agent for service of process in actions arising out of the non-resident 
motorist’s use of the highways was terminated by the motorist’s death.”” The 
holding of the court invalidating the Iowa statute in the instant case is most 
unsatisfactory, as the court failed, despite the length of its opinion, to cite any 
constitutional provisions violated by the statute. 

The problem” represented by the passage of these amendments to the non- 
resident motorist acts should be given full consideration by the courts. The 
weakness in the early acts*® necessitated further legislative action to correct the 
errors, and the pressing need for such statutes should cause the courts to hesitate 
before invalidating their provisions. Of course, in the principal case the plaintiff 
might well have brought his suit in South Dakota without great inconvenience, 
but the next situation might involve a citizen of California, which would work 
a real hardship on an Iowa plaintiff. It seems unfortunate, therefore, that the 
court took the course it did in refusing to decide on the merits, instead of apply- 
ing the statute and passing the question of its jurisdiction on to the South 
Dakota court. 


24 Ark. Stat. (Pope, Supp. 1944) § 1375; lowa Code (1946) §§ 321.498-321.511; 2 Md. Ann. 
Code (Flack, 1939) art. 56, §§ 188, 189; 8 Mich. Stat. Ann. § 9.1701 (Henderson, Supp. 1946) 
§ 4790; N.Y. Vehicle and Traffic Law (McKinney, 1941) c. 71, § 52. 


2s Before New York amended its act, the opinion was expressed that such an amendment 
would be futile and would not confer jurisdiction over foreign representatives. Balter v. 
Webner, 175 N.Y. Misc. 184, 23 N. Y.S. ad 918 (1940). If the legislature had wished to extend the 
agency it would have been easy to make service good against foreign representatives. Young v. 
Potter Title & Trust Co., 114 N.J.L. 561, 178 Atl. 177 (1935); see also State ex rel. Ledin v. 
Davidson, 216 Wis. 216, 256 N.W. 718 (1934); Rogers, Conflict of Laws: Jurisdiction over Non- 
residents: Validity of Substituted Service on the Executor or Administrator of Non-resident 
Motorists, 21 Corn. L.Q. 458 (1936). 


26 Oviatt v. Garretson, 205 Ark. 792, 171 S.W. 2d 287 (1943). 


27 The court distinguished the “consent” of non-resident motorists to appoint the Secretary 
of State as agent or attorney from common law agency as being based on the police power of 
the state. Ibid., at 797, 290. However, it is submitted that the question of revocable agency does 
not go to the heart of the problem, namely, “what recognition, if any, might be given the judg- 
ment against the executor in the state of his appointment.” Knoop v. Anderson, 71 F. Supp. 
832, 849 (1947). 


28 “The state may use its power over the highways to attain procedural results otherwise 
barred by the due process clause.”” Committee to Study Compensation for Automobile Acci- 
dents, Report Made to Columbia University Council for Research in the Social Sciences 171 
(1932). 

*° Three situations were found not to be covered by the original acts: 1) suit by a non- 
resident against a non-resident, 2) agent of a non-resident motorist, 3) suit against executor or 
administrator. Recent Legislation Affecting Non-resident Motorist, 20 Iowa L. Rev. 654 
(1935). 
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The weight of authority would seem to indicate that notions of jurisdiction 
over property and control of the res in actions in rem serve to invalidate exten- 
sions of non-resident motorist acts to executors and administrators. However, a 
closer examination into the special circumstances of the non-resident motorist 
acts, an awareness of the trend implicit in Morris v. Jones, as well as a review of 
the whole basis for the general rule, might justify another exception. Since all 
states may be expected eventually to enact provisions allowing suit against for- 
eign executors and administrators, an awareness of the force of comity and the 
particular hazard presented by the non-resident motorist should justify a de- 
cision excluding this situation from the operation of the prevailing rule barring 
suit against foreign representatives. At the very least, it would seem desirable 
that the courts assume jurisdiction, thus allowing courts of the states in which 
property of the estate is located to decide what effect should be given the judg- 
ment, in the hope that the force of comity might prevail to permit acceptance 
of these statutes. 





REVIEW OF ADMINISTRATIVE FINDING OF ALIENAGE 
IN EXCLUSION PROCEEDING 


In Ex parte Delaney’ immigration authorities sought to exclude a seaman who 
had served meritoriously in the United States Merchant Marine upon his return 
to the United States from a tour of duty to foreign ports. The Board of Special 
Inquiry denied Delaney admission on the basis of its finding that he was an 
alien without an unexpired immigration visa’ or an official passport? in his pos- 
session. Delaney then petitioned for a writ of habeas corpus, alleging that he 
was a native-born American citizen and that his detention was, therefore, un- 
lawful. He contended that, even if he had in fact been an alien in 1945, at the 
time of his detention, his last “entry” into the United States had been in 1924 
and that as a matter of law his arrival in 1945 was not an “entry” within the 
meaning of Section 19(a) of the Immigration Act of 1917, as amended.‘ In sup- 
port of his claim of citizenship Delaney offered in evidence his parents’ certifi- 
cate of marriage in the United States, a delayed birth certificate in which De- 
laney represented himself as having been born in Brooklyn, New York,‘ an oral 
statement that his father had told him that he (the petitioner) had been born 
in America, and other testimony showing good moral character and personal 
belief that he was an American citizen. He testified that he had been taken to 


* 72 F. Supp. 312 (Cal., 1947). 2 54 Stat. 673 (1940), 8 U.S.C.A. § 451 (1940). 

3 40 Stat. 559 (1918), as amended, 41 Stat. 1217 (1921), 22 U.S.C.A. §§ 223-27 (1927). 

4 39 Stat. 889 (1917), 8 U.S.C.A. § 155(a) (1940). 

5 If the person responsible for reporting the birth is unavailable, ‘‘. . . . then the person mak- 
ing application for the certified copy of the record may file such certificate of birth . . . . to- 
gether with such sworn statements, affidavits and other evidence as the state commissioner of 
health may require. The state commissioner of health shall file such certificate and issue a certi- 
fied copy thereof to said applicant... .. ” N.Y. Public Health Law (McKinney, Supp. 1947) 
C. 45, § 3901. 
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Ireland as a child and had returned to this country in 1924 as a member of a 
British merchant ship’s crew. Delaney said that he had, at that time, declared 
that he was a British subject because the operators of the vessel would not have 
hired an American citizen. He also said that he registered under the Alien 
Registration Act of 1940 because he could get no record of his birth in Brooklyn, 
New York, and needed either a birth certificate or record of registration as an 
alien to obtain employment.’ From 1924 to 1943, when he joined the Maritime 
Service, Delaney had maintained a continuous residence in the United States. 
The district court, after severely criticizing the present state of the law, reluc- 
tantly concluded that under the law Delaney had made a new “entry” from 
foreign waters or territory and would, if an alien, be subject to exclusion. But 
because, under the Board’s finding that Delaney was an alien, the application 
of the prevailing strict construction of the word “entry” would have worked a 
hardship upon the petitioner, the district court set aside the Board’s finding, and 
on the basis of an independent examination of the evidence, found that Delaney 
was a natural-born United States citizen. 

This decision raises anew two problems. It demonstrates that the application 
of the technical construction of the “entry” provisions of Section 19(a) of the 
Immigration Act of 1917, as amended, may produce unjust results in the ab- 
sence of judicial willingness or freedom to find exceptions. It also illustrates the 
tendency of the courts to interfere with administrative decisions which seem to 
the courts to have denied constitutionally protected personal rights. 

The purpose of the Immigration Act of 1917 was to provide a basic law to ac- 
complish the exclusion’ or deportation® of undesirable aliens—aliens of anar- 
chistic or violent revolutionary convictions, aliens of criminal and immoral ten- 
dencies, aliens diseased in body or mind, aliens likely to become public charges, 
and aliens of those races which Congress believed could not be advantageously 
assimilated into the social fabric of this country.® 

In both exclusion and deportation proceedings, the judicial construction of 
the word “entry,” which appears in the section of the Immigration Act dealing 
with deportation,’ is applied to determine whether an alien has become subject 
to exclusion or deportation because of a new entry. Under this construction, an 
alien coming to this country from foreign territory is said to make an “entry” 
within the meaning of the Act; and upon making an entry or re-entry, he is sub- 
ject to all applicable immigration restrictions, and may under them be excluded, 

6 However, no original birth certificate was needed to join the Maritime Service. “‘.. . . 
the United States government accepted him as an American citizen, based upon his oath of 


allegiance to the United States and whatever documentary evidence of that fact he happened 
to have in his possession at that time ” 92 F. Supp. 312, 322 (1947). 

7 39 Stat. 875 (1917), as amended, 40 Stat. 1012 (1918), as amended, 8 U.S.C.A. § 126, 137 
(1940). 

8 39 Stat. 889 (1917), as amended, 8 U.S.C.A. § 155(a) (1940). 


» 54 Cong. Rec. 205-26, 253-77, 313 (1916); Jessup, Some Phases of the Administrative and 
Judicial Interpretation of the Immigration Act of 1924, 35 Yale L.J. 705 (1926). 


1° 39 Stat. 889 (1917), as amended, 8 U.S.C.A. § 155(a) (1940). 
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deported or barred from citizenship." This construction of the word “entry” 
was laid down by the United States Supreme Court in United States ex rel. 
Claussen v. Day" and, with a recent qualification," is now firmly entrenched in 
the law."4 It has the approval of Congress in so far as that body has not changed 
the “entry” provisions. The result is that if, for example, an alien visiting 
Niagara goes over the border to see the Canadian falls, he may be subject to ex- 
clusion, or to deportation if he manages a re-entry into this country, even 
though deportation for earlier unlawful entry has been barred by passage of 
time. The Immigration Act therefore operates in some cases to accomplish re- 
sults which may not have been intended. 

The severity of the law in failing to make any distinction between an original 
entry and a second or subsequent entry into this country was somewhat di- 
minished by the United States Supreme Court in Delgadillo v. Carmichael.*5 In 
this case it was held that an alien merchant seaman who had been rescued and 
taken to Cuba after his ship was torpedoed did not make a new “‘entry”’ upon his 
return to the United States. But the decision goes on the narrow ground that 
the alien did not go to Cuba voluntarily; he was in intercoastal trade and 
would not have made a new “entry” had his voyage continued without inter- 
ruption. Thus, the Day, Corsi, and Smith cases were easily distinguished on the 
ground that in those cases “the alien plainly expected or planned to enter a for- 
eign port or place.””* Since it can probably be shown in most instances that the 
alien held in exclusion or deportation proceedings is returning or has returned 
from foreign territory which he had voluntarily entered, it is doubtful whether 
the construction of the Act’s “entry” provisions in the Delgadillo case has 
ameliorated the present state of the law. 

Statutory provisions allowing the Attorney General some discretion in both 
exclusion and deportation proceedings have also diminished the severity of the 
law. Under these provisions the Attorney General may, in his discretion, cause 
admission of aliens returning after a temporary absence, if those aliens have 
been resident in the United States for seven consecutive years.'? The Attorney 
General also may, in his discretion, suspend deportation of aliens who have 


* United States ex rel. Seigel v. Reimer, 23 F. Supp. 643 (N.Y., 1938), afi’d without opinion 
United States ex rel. Charles Fisk v. Reimer, 97 F. 2d 1020 (C.C.A. 2d, 1938); United States 
ex rel. Roovers v. Kessler, 90 F. 2d 327 (C.C.A. sth, 1937); Taguchi v. Carr, 62 F. 2d 307 
(C.C.A. oth, 1932). But cf. Di Pasquale v. Karnuth, 158 F. 2d 878 (C.C.A. 2d, 1947). 


™ The Court said: ‘“‘The word ‘entry’ by its own force implies a coming from outside. The 
context shows that in order that there be an entry within the meaning of the Act there must 
be an arrival from some foreign port or place.” 279 U.S. 398, 401 (1929). 


*3 Delgadillo v. Carmichael, 68 S.Ct. 10 (1947). 


*4 Compare United States ex rel. Stapf v. Corsi, 287 U.S. 129 (1932); United States ex rel. 
Volpe v. Smith, 289 U.S. 422 (1933). 


5 68 S. Ct. 10 (1947). 
6 Thid., at 12. 


*7 39 Stat. 878 (1917), as amended, 8 U.S.C.A. § 136 (p) (1040). 
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shown good moral character for the preceding five years."* The suspension is 
allowed only “‘if he [the Attorney General] finds that such deportation would 
result in serious economic detriment to a citizen or legally resident alien who is 
the spouse, parent, or minor child of such deportable alien,” and if the alien is 
not racially inadmissible or ineligible for naturalization in the United States.” 

The limited discretion allowed the Attorney General can be employed to pre- 
vent hardship exclusion or deportation of aliens who meet the Act’s require- 
ments. It is apparent, however, that this discretion cannot reach all cases. Under 
the statutory requirements, for example, resident Asiatic aliens, who have close 
relatives who are citizens, and who may have established businesses, may still 
be absolutely excluded if they make the mistake of traveling to their homeland 
for a visit.”° It is submitted, therefore, that the harsh results of exclusion and de- 
portation cases should be prevented by Congressional modification of the pre- 
vailing construction of the word “entry.” If Congress believes that certain ex- 
cepted classes should enjoy statutory immunity after residence for a period of 
years, then it should make operation of the rule practically uniform by pre- 
venting exclusion or deportation on the technicality of “entry” when an alien 
not otherwise subject to deportation returns after a temporary visit abroad. 
This could be accomplished by amending the law to provide that any alien who 
has resided in the United States for a minimum number of years, and who 
visits a foreign place for a time short of a maximum period, shall not be deemed 
to make a new entry on his return.” 

In the instant case, in order to avert the drastic consequences of interpreting 
the petitioner’s return as a new “entry,” the court struck down the finding of 
the immigration authorities—upon which their jurisdiction to exclude depended 
—and found that Delaney was a citizen. Such procedure is inconsistent with the 
practice of limited judicial review previously followed in exclusion cases. The 
Delaney case also exemplifies the judicial attitude toward decisions of adminis- 
trative tribunals which affect personal liberty. 

In past exclusion cases the courts have generally refused to disturb any ad- 
ministrative finding which has been fairly arrived at. United States v. Ju Toy,” 
like the instant case, came up on a petition for habeas corpus. In the exclusion 


18 54 Stat. 672 (1940), 8 U.S.C.A. § 155(c) (1940). 19 Thid. 


2° It should be noted, also, that the discretion of the Attorney General does not apply to 
anarchists, revolutionists, narcotics peddlers, criminals, prostitutes, or other immoral persons 
nor to the mentally and physically deficient. 54 Stat. 672 (1940), 8 U.S.C.A. § uss(d) (1940) (1940). 


*t The objection might be made that such a change will prevent easy deportation or exclu- 
sion of some undesirable aliens through application of the technical construction of “entry.” 
The short answer is that Congress has, in the present law, omitted statutory limitations on de- 
portation in all but four classifications of aliens. 39 Stat. 889 (1917), as amended, 8 U.S.C.A. 
§ 155(a) (1940). There is an analogy to the proposed change in existing law. If an alien has 
been in residence for five years, he is not compelled to take the literacy test on returning from a 
foreign visit of less than six months. 39 Stat. 877 (1917), as amended, 8 U.S.C.A. § 136(0) 
(1940). 


= 198 U.S. 253 (1905). 
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proceeding the immigration officials had found that the petitioner was not, as 
he alleged, an American citizen. The Court said, in denying the petition, that it 
disclosed no abuse of authority by the officials, and that therefore the findings 
and action of the executive officers should be treated as final and conclusive. Al- 
though the board’s jurisdiction to exclude the petitioner depended upon its find- 
ings of fact, attacked by the petition, that the petitioner was not a citizen, the 
Court dismissed the petition without directing or reviewing new and further 
evidence upon the issue of citizenship. On similar facts Quon Quon Poy v. John- 
son** reached a like conclusion. 

The court in the Delaney case dissented from the general rule, and from the 
previous exclusion cases, when it substituted its own evaluation of the evidence 
upon the question of Delaney’s citizenship for that of the Board of Special In- 
quiry. The instant case did, however, conform to the practice of the courts in 
reviewing deportation proceedings. In Ng Fung Ho v. White*4 it was held that a 
resident person who resists deportation on the ground of citizenship is entitled 
to a judicial determination de novo upon the question of his citizenship, pro- 
vided he can show substantial evidence to support his claim. Mr. Justice 
Brandeis felt this result to be necessary in order to protect the resident from the 
loss “‘of all that makes life worth living” by a purely executive order.*S His posi- 
tion was that the guarantee of due process in the Fifth Amendment required 
judicial determination of the jurisdictional fact of citizenship, even though the 
administrative finding upon that issue was made after fair hearings.” 

Formerly courts sometimes made independent determinations of “jurisdic- 
tional facts” in cases involving property rights.?” The due process clause and the 
doctrine of separation of powers were employed to justify the practice. In St. 
Joseph Stock Yards Co. v. United States** the Court expressed this opinion: 

. . tosay that their [legislative agencies’] findings of fact may be conclusive where 
constitutional rights of liberty and property are involved, although the evidence clear- 


% 273 U.S. 352 (1927). 4 259 U.S. 276 (1922). %5 Thid., at 284. 


* Where the so-called jurisdictional fact of citizenship is not involved, a fair hearing before 
the administrative agency will satisfy the due process clause of the Fifth Amendment even 
though the fact in issue is an essential of the power to deport. United States ex rel. Tisi v. Tod, 
264 U.S. 131, 133 (1924); O’Connell ex rel. Kwong Han Foo v. Ward, 126 F. 2d 61s (C.C.A. 
1st, 1942). 


27 Ohio Valley Water Co. v. Ben Avon Borough 253 U.S. 287 (1920); Crowell v. Benson, 
285 U.S. 22 (1932). But cf. South Chicago Coal & Dock Co. v. Bassett, 309 U.S. 251 (1940). 
There is an interesting application of the doctrine of separation of powers in Laisne v. State 
Board of Optometry, 19 Cal. ad 831, 123 P. 2d 457 (1942). The court said appellant’s right to 
practice optometry was a “‘vested property right,” and that it was not within the power of 
the legislature to vest in any other body any general judicial power to establish the right and 
title to private property. If the court in mandate proceedings were limited to the evidence 
presented before the board, then the board would be exercising complete judicial power 
reserved to the courts. 


** 298 U.S. 38 (1996). In Mr. Justice Brandeis’ opinion, courts should make independent 
tions of jurisdictional 


facts where personal liberty is at stake, although “when 
dealing with property a much more liberal rule applies.” Ibid., at 77. 
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ly establishes that the findings are wrong and constitutional rights have been invaded, 
is to place those rights at the mercy of administrative officials and seriously to impair 
the security inherent in our judicial safeguards. That prospect, with our multiplication 
of administrative agencies, is one not to be lightly regarded Under our system 
there is no warrant for the view that the judicial power of a competent court can be 
circumscribed by any legislative arrangement designed to give effect to administrative 
action going beyond the limits of constitutional authority.” 
But the “jurisdictional fact” doctrine** of this and other cases came under im- 
mediate attack** and has been subject to the attrition of later decisions.” The 
usual practice now is to hold all findings of fact by administrative tribunals con- 
clusive if they are made after fair hearing and if they do not appear to be ar- 
bitrary. This practice is based on the belief that efficient administration of the 
laws and adequate protection of constitutional rights are both assured if courts 
accept findings of fact as final if they are supported by “substantial evidence.” 
The “jurisdictional fact’”’ doctrine continues, however, to figure in the deci- 
sion of cases involving personal liberty. Recently, in Estep v. United States, it 
was held that a person prosecuted for evasion of the Selective Training and 
Service Act of 1940 could assert the defense that his draft board had not classi- 
fied him correctly. In holding the classification reviewable de novo, the court 
said that “the question of jurisdiction of the local board is reached . . . . if there 
is no basis in fact for the classification which it gave the registrant.” Of course, 
according to the Court’s reasoning, whether or not the local board had exceeded 
its jurisdiction by classifying the defendant 1-A could only be decided by an in- 
dependent judicial determination of the correctness of the defendant’s classifica- 
tion. If he had not been correctly classified, the local board had exceeded its 
jurisdiction and its action was void. The fact that Congress had stated that the 
findings of the local board should be “‘final”’ did not affect the decision because 


% Thid., at 52. 


3° Sometimes called the “doctrine of constitutional fact” because it applies to constitutional 
limitations on administrative jurisdiction as distinguished from the doctrine of jurisdictional 
fact, which applies to statutory limitations. But whether the doctrine be expressed by one con- 
cept or theother, the result of its application is judicial determination of basic issues. Dickinson, 
Crowell v. Benson: Judicial Review of Administrative Determinations of Questions of “Con- 
stitutional Fact,” 80 U. of Pa. L. Rev. 1055 (1932). 


3 Ibid.; Oppenheimer, The Supreme Court and Administrative Law, 37 Col. L. Rev. 1, 36 
(1937); 30 Mich. L. Rev. 1312 (1932); 32 Col. L. Rev. 738 (1932); 41 Yale L.J. 1037 (1932); 
46 Harv. L. Rev. 478 (1933), noting Crowell v. Benson, 285 U.S. 22 (1932). 


3* Compare National Labor Relations Board v. Hearst Publications, Inc., 322 U.S. 111, 130 
(1944); Gray v. Powell, 314 U.S. 402 (1941). In the latter case findings of law as well as fact 
were held conclusive. This goes further than most cases. Ibid., at 411-13. Railroad Commission 
of Texas v. Rowan & Nichols Oil Co., 311 U.S. 570 (1941); Railroad Commission of Texas v. 
Rowan & Nichols Oil Co., 310 U.S. 573 (1940), amended per curiam, 311 U.S. 614 (1940), 
rehearing den. 311 U.S. 727 (1940); Mississippi Valley Barge Co. v. United States, 292 U.S. 
282 (1934); Lloyd Sabaudo Societa Anonima Per Azioni v. Elting, 287 U.S. 329 (1932); Stork 
Restaurant, Inc. v. Boland, 282 N.Y. 256, 26 N.E. 2d 247 (1940). 


33 Cases cited note 32 supra. 34 327 U.S. 214 (1946). 
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the Court held that the findings of the local boards were final only ‘‘within their 
respective jurisdictions.’’ 

Therefore, the court in the Delaney case, in treating it as if it were a deporta- 
tion case, followed the Supreme Court’s general treatment of administrative 
decisions which affect personal liberty. The court thereby also established a 
precedent for a uniform rule of judicial review in both exclusion and deporta- 
tion cases, although previous authorities have applied the “substantial evi- 
dence” rule to exclusion proceedings and the doctrine of “‘jurisdictional fact” 
to deportation proceedings. Deportation and exclusion proceedings seem essen- 
tially similar; under slightly different circumstances Delaney would have ac- 
complished an “entry” and have been entitled in a deportation proceeding to 
the scope of judicial review he actually received in the instant case. Applica- 
tion of a uniform rule of judicial review to these closely similar matters thus 
seems Clearly desirable. 

Nevertheless, the doctrine of judicial review of “‘jurisdictional facts” should 
not be endorsed simply because it may be a means of achieving uniformity. Ap- 
plication of this doctrine in deportation and exclusion cases would ignore the 
purpose for which the Boards of Special Inquiry were created. There seems to be 
no apparent reason why their determination of the issue of citizenship, when 
citizenship is claimed as a reason for admission, should be any less conclusive 
than their determination of other facts. If an administrative agency’s action 
cannot be shown to be arbitrary and unreasonable, its determination of all facts 
should be upheld by the courts.** Deprivation of personal liberty without due 
process of law by an administrative agency need not be feared so long as the 
usual scope of review—expressed in the “substantial evidence’’ doctrine—is 
preserved. However, it is likely that despite sentiment favoring finality for ad- 
ministrative decisions that are fairly arrived at, courts which generally sub- 
scribe to this sentiment will overturn such decisions if their consequences appear 
likely, to be unjust. And it seems that courts should not be too severely criti- 
cized when they attempt to prevent obviously harsh operation of substantive 
law. Rather, courts should not be forced by the unjust operation of substantive 
law to ignore procedural rules. 

35 It is said that Congress can make “‘final” an administrative action which is within the 
jurisdiction of the agency, but it may not usurp the constitutional power of the judiciary by 
denying judicial determination of issues upon which administrative authority to act depends. 
327 U.S. 114, 122 (1946). In an earlier case, Falbo v. United States, 320 U.S. 549 (1944), which 
involved a prosecution for violation of the Selective Training and Service Act of 1940, the 
Court seemed to lean toward the “substantial evidence” rule by holding it improper to hear 
evidence upon the propriety of the board’s classification in absence of a provision in the Act for 
such review. But this case was distinguished in Estep v. United States, 327 U.S. 114 (1946), on 
the ground that Falbo had not exhausted his administrative remedies before seeking court in- 


tervention. Recently, Sunal v. Large, 67 S. Ct. 1588 (1947), was decided adversely to the de- 
fendant for the same reason. 


% Note Mr. Justice Frankfurter’s special concurring opinion in Estep v. United States, 
327 U.S. 114, 134-45 (1946). 
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Scientific Man vs. Power Politics. By Hans J. Morgenthau. Chicago: The Univer- 
sity of Chicago Press, 1946. Pp. ix, 245. $3.00. 

A critic’s judgment can hav~ but little worth for his readers unless they know his 
point of view. Let me, then, confess at once that with much in this book I agree, be- 
cause some ideas previously expressed in my own writings resemble some of Morgen- 
thau’s.t That perhaps will explain why (despite what I consider its glaring faults) I rec- 
ommend this volume as a valuable antidote to the pernicious pseudo-rationalism of 
many so-called social scientists and many legal thinkers. However, just because I agree 
with Morgenthau to a considerable extent, I regret, and urgently warn against, his 
(almost) wholesale rejection of the possibility of deliberately extending the power of 
human reason. He quotes Pascal, but he ignores Pascal’s sage advice: “Two ex- 
tremes: to exclude reason, to admit reason only.”* He gives too little attention to 
Graham Wallas’ seminal idea that thought is not wholly different from the “natural 
impulses” or “dispositions” but is itself a natural impulse or disposition, that there is 
an “emotion of thought.’’ 

Morgenthau’s principal thesis is that grave dangers lurk in the assumption that, 
since the methods of the physical sciences have yielded a considerable amount of re- 
liable predictions and of control of physical nature, those methods will be equally suc- 
cessful if applied to matters social.‘ This thesis, which Morgenthau ably elaborates, 
needs to be widely publicized. For the excessive claims made by many social “scien- 


See especially Frank, Fate and Freedom (1945). See also Frank, Law and The Modern 
Mind (1930); Frank, Are Judges Human? 80 U. of Pa. L. Rev. 17, 233 (1931); Frank, What 
Courts Do In Fact, 26 Ill. L. Rev. 645, 761 (1932); Frank, Save America First (1938) ; Frank, 
If Men Were Angels (1942); Frank, The Scientific Spirit and Economic Dogmatism, in Science 
for Democracy 11 (ed. by Nathanson, 1946); Frank, A Sketch of An Influence, in Interpreta- 
tions of Modern Lega! Philosophies 189 (1947) ; Frank, A Plea For Lawyer-Schools, 56 Yale L.J. 
1303 (1947). 

2 Pascal, Pensées, No. 253. Hoxie wrote that “‘man is not rational but is capable of a high 
degree of rationality”; Hoxie, Trade Unionism in the United States 368 (2d ed., 1931). 

3 Wallas, The Great Society 40, 231-32 (1928); cf. Feibleman, The Theory of Social Culture 
42-43 (1946). 

4I am surprised that Morgenthau uncritically accepts the stereotyped notion of the rela- 
tion between the natural sciences and the “‘social sciences.” He wrote: “Since reason in the 
form of causality reveals itself most plainly in nature, nature became the model of the social 
world and the natural sciences the image of what the social sciences one day will be.” Here he 
neglects the fact that the notion of “laws of nature” seems to have had its origin in the notion 
of order in the social group, and he neglects also the frequent subsequent interactions of the 
notion of “‘natural law” and that of “laws of nature.” I have discussed those subjects i in Frank, 
Fate and Freedom, Ch. 10, 115 (1945). Unknown to me, a somewhat similar view had been 
presented previously in Zilsel, Problems of Empiricism, 2 Int. Encyc. of Unified Science No. 8, 
53, 61, 63 (1941); but cf. ibid., at 94 n. 9. 

It is curious, too, that Morgenthau seems to overrate the dispassionateness and lack of 
prejudice of natural scientists. He says that, in the “social sciences,” certain subjects and modes 
of inquiry are “‘ostracized.” This implies a belief that no similar taboos exist in the physical 
sciences. That surely is not true. Fashions and prejudices have often affected physicists, and 
affect them today. See Frank, Fate and Freedom 77, 180-84 (1945). 
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tists,” having turned out to be unfounded, have caused needless disillusionment, 
despair, and cynicism. 

But I think that Morgenthau, carried away by his zeal in exposing the absurd pre- 
tensions of many historians, economists, sociologists, and students of politics, has him- 
self been guilty of flagrant excesses. For instance, he creates the impression that John 
Stuart Mill was one of those who believed 1) that “social problems are very much like 
mathematical problems,” 2) that ignorant men can be made both good and reasonable 
if only they learn what reason requires, 3) that human emotions play a subordinate 
role, 4) that “the shortcomings of man, especially in the field of action, are to be reme- 
died not by reforming the domain of the emotions but only by improving the reasoning 
faculties of man,” and 5) that there can be a “scientific ethics” grounded upon “the 
calculable and calculated regularity of action.’’s Surely that is a distorted report: John 
Stuart Mill, whatever his defects, had no such simple-minded conception of man and 
society. 

Throughout, Morgenthau grossly overstates his case. He treats, as if they were all 
fundamentally in accord, 1) the dogmatists who assert the possibility of contriving 
something like a social physics, 2) the exponents of 19th century individualistic eco- 
nomic liberalism, 3) those who think that the natural sciences can dissipate all of life’s 
mysteries, 4) the economic determinists, 5) William James, John Dewey and their 
followers (such as Hook, for instance’) who modestly urge that the “scientific spirit,” 
intelligently employed, can be helpful in arriving at temporary solutions of some social 
problems. As a consequence, Morgenthau, at times, seems to jeer at all human efforts 
to use reason or to plan in any way for the future, and to range himself with the most 
pessimistic Machiavellians, such as Pareto and Burnham;* he thus needlessly lays 


5 Morgenthau created this impression by disregarding the changes in Mill’s views as he 
matured and by interweaving with comments on Mill the latter’s reports of James Mill’s 
attitudes. 

* Mill wrote that “the dictum that truth always triumphs over persecution is one of the 
pleasant falsehoods which men repeat after one another till they pass into commonplaces, but 
which all experience refutes. History teems with instances of truth put down by persecution. 
If not suppressed forever, it may be thrown back for centuries It is a piece of idle senti- 
mentality that truth, merely as truth, has an inherent power denied to error of prevailing 
over the dungeon and the stake. Men are no more zealous for truth than they often are for 
error, and a sufficient application of legal or even of social penalties will generally succeed in 
stopping the propagation of either.” Mill, On Liberty Ch. II (1859). See Ch. III with its ad- 
vocacy of “strong feelings.” 

Consider also Mill’s remarks on how the accidental existence, at a particular place and 
time, of an “exceptional individual,” good or bad, has “affected the whole subsequent fate of 
the world”; Mill, A System of Logic Book VI, Ch. 3 (1843). See also his astute analysis of the 
notion that man should conform to nature, in the first of his Three Essays on Religion (1874), 
reprinted in part in Randall, Buchler, and Shirk, Readings in Philosophy 44 (1946). As to 
Mill’s deviation from roth century “economic liberalism,” see Lynd, England in the Eighteen- 
Eighties 99-103 (1944). 

? Kallen, Modernity and Liberty, 18 University of Buffalo Studies 73 (1946); Kallen, Art 
and Freedom (1942); Hook, Intelligence and Evil in Human History, 3 Commentary 210 
(1947); Hook, Scientific Method on The Defense, 1 Commentary 85 (1946); cf. Hook, The 
Hero in History (1943); Hook, Abstractions in Social Inquiry, 34 Ill. L. Rev. 13 (1939). 

* Pareto, Mind and Society (1935); Burnham, The Machiavellians (1943). ““To recognize 
the existence of human aggressiveness and the problems it creates does not compel an alliance 
with .... Paretos, who, professing to describe reality, defend some of the most apparently 
regressive forces of the social world.”” Gambs, Beyond Supply and Demand 12 (1946). 
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himself open to attack by so sagacious a student of scientific method as Emest 
Nagel.® 

His picture of the 18th century Enlightenment as utterly blind to irrational human 
impulses and childishly optimistic is overdrawn." Montesquieu did not lack insight 
into the power of nonrational customs; and he influenced the Enlighteners. Diderot 
said that “everything, even among the greatest sons of man, is incomplete, mixed, 
relative; everything is possible in the way of contradiction and limits; every virtue 
neighbors elements of uncongenial alloy; all heroism may hide points of littleness; all 
genius has its days of shortened vision.” However, among the thinkers of the Enlight- 
enment, undeniably the emphasis was largely on the rational; the psychological writ- 
ings of the time “dealt chiefly with knowledge and rather neglected emotions, voli- 
tions, and actions.”"™* The “Romantic” reaction in the 19th century led to study of the 
irrational components of human mind. Much attention was paid to hypnotism, som- 
nambulism and insanity.” Generally, this “Romantic” reaction went too far—as in 
the case of Hegel who made the world “Reason” symbolize its exact opposite, the non- 
rational. In our time, thanks to men like James and Dewey, the view of the role of 
reason (intelligence) has been revolutionized. According to this view, the forces of un- 
reason are stubborn, the Enlighteners were too impatient in their belief that men can 
easily learn by reason what is best for them and how to achieve it. But the new view 
breaks with the past: It denies that the human mind is a passive recording device. It 
regards intelligence as a human manipulative instrument, as man’s most effective 
means of coping with the environment and of reshaping it to his ends. It recognizes 
the creative possibilities of intelligence; it asserts that we humans can often effectively 
meet crises through constructive skepticism, including creative doubts about tradi- 
tional methods of meeting crises. The chief defects of Morgenthau’s book derive, I 
think, from his neglect of this new view of reason’s role." 

Illustrative of both the strength and weakness of his position is his discussion of in - 
ternational power politics. He is on solid ground when demolishing the naive notions 
of men like Cordell Hull, i.e., that increased trading between all nations, unhampered 
by tariffs or other governmental restrictions, will produce universal prosperity, and 
that with such trade-barriers removed, respect for international law will rid us of war, 
especially if all countries become politically democratic. Morgenthau brilliantly sum- 
marizes what has been previously written concerning the vacuity of those beliefs. 
Among other things, he shows the obvious fallacy of reasoning that, since, within a 
nation like the United States, the legal rules are, on the whole, obeyed, it may be ex- 
pected that the “rule of law” will be respected as between independent sovereign na- 
tions, absent any authority able to enforce the legal rules through the exercise of su- 
perior force. Intra-murally, the state possesses, at least in theory, a monopoly of force; 
extra-murally, no such monopoly exists, but the nations live, anarchically, in a “state of 


° Nagel, Review of Morgenthau, Scientific Man vs. Power Politics, 56 Yale L.J. 906 (1947). 

*° As to the folly of speaking of an “eighteenth century mind,’’ see Frank, A Sketch of an 
Influence, in Interpretations of Modern Legal Philosophies, 188, 217-18 (1947). 

*t Santillena, Problems of Empiricism, 2 Int. Encyc. of Unified Science No. 8, 1 (1941). 

"2 Thid., at 79. 


"3 His sympathy with the ‘‘Romantic”’ reaction is indicated by his marked fondness for 
Burke, one of the forerunners of that reaction. 
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nature” like that which Hobbes described. The prattlings of most roth and 2oth cen- 
tury international lawyers amply deserve the scorn Morgenthau heaps upon them. 
And his strictures on Woodrow Wilson’s peace plan seem to me to be cogent. 

But what Morgenthau significantly overlooks is this: The defect in that plan, as 
in Hull’s, derived precisely from the superficiality of the reasoning on which it was 
based, from its insufficient, and therefore “unscientific,” application of reason to ob- 
servable facts."4 Indeed, the superficiality, the lack of “scientific spirit,” in the Wil- 
sonian planning drove many Americans into isolationism. We felt that the economic 
disorganization of Europe, its Balkanization, intensified by the Wilsonian “self-deter- 
mination” principle, almost certainly would produce another European war. We rec- 
ognized that peace throughout this planet required the establishment of some effec- 
tive global super-sovereign. Our belief that, more than ever, thanks to Wilson, Europe 
would refuse to join in such an establishment, led us to urge a relatively self-sufficient 
Western hemisphere. We went wrong because we did not perceive that modern in- 
dustrial technology, which might have made such self-sufficiency possible, also gave 
rise to a military technology which made it impossible for this hemisphere to live alone 
and like it. With the fall of France, we were forced to face that fact.” 

Facing that fact, reason (or “scientific method,” if you please to use those words) 
offers us a conclusion which Morgenthau evades: The sole escape from effects of the 
reign of international anarchy, from the necessity of submitting to the horrors bound 
to result from power politics in world affairs, is through the creation of some kind of 
world government.'? In sum, such world government must be substituted for the fatu- 
ous world government a la Hull. Morgenthau answers that there is now no such global 
organization and that serious obstacles stand in the way of its creation. He solaces him- 
self with the reflection that “peace is not indivisible,” that there have been “‘localized 
wars,” that we can, from time to time, work out a temporary “social equilibrium” 
through “balance of power” blocks, that civilization has in the past survived world 
wars. With the advent of the atomic bomb and the V-2, that surely is an over- 


+4 Suppose one were to apply to Wilson’s or Hull’s plans some of the warnings of scientific 
errors uttered by Cannon, a first-rate natural scientist. Cannon refers, inter alia, to the 
“Error of Untested Assumption,” the “Error of the Incomplete Test,” and the “Error of 
Unwarranted Conclusions.”” See Cannon, The Way of An Investigator Ch. XI (1945). 


5 See Frank, Save America First (1938). 
*6 See Frank, The New Sin, 28 Sat. Rev. of Literature 3, 27 (1945). 


17 That, absent world government, there may well be such horrors even if World War III 
does not eventuate, see Lasswell’s brilliant article, The Interrelations of World Organization 
and Society, 55 Yale L.J. 889 (1946); see also Borden, There Will Be No Time: The Revolution 
in Strategy (1946). Lasswell sees as one possibility the development of a “garrison state”’ in 
this country. Tocqueville, in Democracy in America 368 (Bradley ed., 1945), said that, “if a 
military government were ever to be established among any of the nations of our times,” 
the “result would be a regular, clear, exact and absolute system of government; the people 
would become the reflection of the army, and the community regimented like a garrison.” 

E. B. White writes: “It would appear that Russia has been spying on Canada—a bit of 
news which comes as a surprise to everybody If there is one thing which no longer 
should remain mysterious to anyone, or thrilling, it is that every nation must of necessity spy 
on every other nation Spying is not a mystery. To us it is far from thrilling; it is putre- 

If the United States is not at this moment spying on fifty or sixty other nations, 
to find out what is going on inside their borders, it is not only innocent, but derelict 
nation that doesn’t spy today is not giving its people an even break.’’ White, The Wild Flag 
157-58 (1946). 
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sanguine attitude. Here we have a social problem, the solution of which can be ration- 
ally conceived and executed. No one can be at all sure that, before it is too late, man- 
kind will accept such a solution. But we may be sure that it will not, if Morgenthau’s 
defeatism prevails. 

I, for one, applaud when Morgenthau castigates some “social scientists” for their 
belief in the existence of a science of history equipped, by a knowledge of man’s past, 
to predict its future."* But, although he seems unaware of it, a good part of his book 
commits him to precisely that belief: Repeatedly he asserts that, since mankind has 
heretofore been unable or unwilling to eliminate wars, beyond possible doubt we will 
always have them. A physicist, commenting on such pontification over the “inherent 
depravity of human nature” and on the “method by which history arrogates to itself 
the right and the power of prediction,” remarks, “By the same token the chance that 
atomic energy should be released in 1944 seemed negligible in 1943... . . Natural 
science has become creative. When its practitioners said: let there be an atomic bomb, 
their fiat became true despite history’s ignorance of atomic bombs.”’ We need not re- 
gard “political history as the sole criterion for the possibilities of future achievements 
of our race..... History . . . . fails to encompass the vast inherent potentialities in- 
herent in mankind. ... . The premise . . . . that there will be no change in our politi- 
cal institutions, in particular that nations will never yield their sovereignties to prevent 
wars,” because “struggle is as basic an aspect of human life as cooperation,” seems “as 
archaic as Aristotle’s belief that a stone falls, and fire rises, because each tends towards 
its natural place.’ 

Morgenthau writes that modern nationalism has augmented international antago- 
nisms. That observation might have suggested to him that from the unification of the 
Western world under Rome stemmed two centuries of peace. We do not want another 
Roman empire; but, remembering it, we can use our reason in constructing planetary 
unification under one federal government. 

Aggression is one of the components of man’s nature. The problem of harnessing it, 
sublimating it, is the major problem of contemporary civilization.2° The job requires 
the invention of specific techniques for fostering the constructive impulses. Here 
Morgenthau would do well to consult with another member of the University of Chi- 
cago faculty, that unbelievably erudite yet sagacious philosopher, McKeon. He has 
differentiated science and politics, while granting that they may and should supple- 


*8 See Frank, Fate and Freedom, Part One, The Inevitabilists, 1-85 (1945). 


*? Morgenau, Review of Borden, There Will Be No Time: The Revolution in Strategy, 
56 Yale L.J. 753, 754-55 (1947). 


% See Einstein and Freud, Why War? (1933). For a revised version of the Freudian ap- 
proach, see West, Conscience and Society (1945); cf. West, A Psychological Study of Law, in 
Interpretations of Modern Legal Philosophies 767 (1947). 


** In the domestic area, this has been the aim of the many so-called “institutional econo- 
mists,” the disciples of Veblen. See Gambs, Beyond Supply and Demand 12, 34, 36, 45, 51, 
77-78 (1946). 

After this article was written, I first read the brilliant article by Sharp, Aggression, A Study 
of Values and Law, 57 Ethics Part II, 1 (1947). Sharp points to two mistakes to be avoided: 
1) To curb overt forms of destructive aggression may be merely to drive destructive aggression 
underground where, in concealed forms, it may play havoc with society. 2) In curbing the 
destructive type of aggression, care should be taken not to impair constructive aggression, a 
highly valuable social fuel. 
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ment one another.” While not going as far as Morgenthau in extolling the “‘ill informed 
man,” or “more-than-scientific-man” as gifted with a “higher kind” of wisdom, he 
does say that the “judgment of the many, frequently (in national elections, for ex- 
ample, and in international issues) resists sophistries to which the learned are vic- 

43 But, as distinguished from Morgenthau, he insists that there can be 
“cooperation of men who may adhere to mutually exclusive doctrines,’”’*4 since “agree- 
ment concerning action is possible without resolving differences of theory.’’* Accord- 
ingly, he argues that a world political organization, an essential in order to maintain 
peace, can be achieved without waiting for a resolution of all the major economic, 
moral, and ideological differences between nations: A federal world organization—de- 
voted primarily to the maintenance of peace, and with the power to act in that area di- 
rectly on individuals as citizens of a world state but leaving to the several component 
nations autonomy as to other matters—would, McKeon suggests, result in agreements 
concerning courses of action on practical means; such agreements would not require 
accord on ends or theories, although conceivably the latter might eventually stem from 
accord as to means. The “formation of a world society depends on the constitution of 
supra-national political institutions in which ambiguities of theory and interpretation 
may be avoided in the concreteness of agreements about particular courses of action.’”*’ 
Here is a proposal for coping with the problem of force, of power politics on a planetary 
scale, which does not at all ignore the irrational or non-rational, does not involve a 
naive, delusional trust in the unremitting sway of reason.** If we adopt some such pro- 
posal, there will disappear many of the otherwise insoluble problems of international 
power politics which Morgenthau elaborately discusses. McKeon, unlike Hull, has in- 
telligently used the analogy of intra-mural methods of democracy.*® There is ripe wis- 
dom in his suggestion that the “political means of coming to agreement concerning 
courses of action provides the one alternative both to the unjustified use of force 
(whether in the manipulation of material advantages or in the imposition of economic 
theories or moral criteria) and to the ineffective use of intellectual and moral suasion 
(whether for the distribution of material goods or for the definition of justice).”’s 


™ McKeon, Democracy, Scientific Method and Action, 55 Ethics 235, 280, 286 (1945). 
%3 Thid., at 286. 4 Ibid. 


#8 McKeon, Economic, Political and Moral Communities in the World Society, 57 Ethics 
79, 83 (1947). 


*6 As old Hobbes said, ‘War consisteth not in battle only . . . . but in a tract of time where 
the will to contend by battle is sufficiently known The nature of war consisteth not in 
actual fighting, but in the known disposition thereto, during all the time there is no assurance 
to the contrary. All other time is peace.’”” Hobbes, Leviathan Ch. XIII (1651). 

27 McKeon, op. cit. supra note 22, at 89. 


28 “To we creep up on Utopia by slow painful steps, or do we make salutatory progress? ... . 
Can we rely on changing institutions to change human nature, or must man first be changed, 
or must both processes go along together?”’ Gambs, Beyond Supply and Demand 91 (1946). 

“We can develop loyalty to a world system if it exists; it would be absurd to wait for such a 
loyalty to develop, for the loyalty is a function of the real, not the imaginary The prob- 
lem is not to wait upon loyalty but to create it.”’ English, quoted in Murphy, Human Nature 
and An Enduring Peace 224-25 (1945). 

* ‘*Peace is not something to be kept, like a monkey; peace is the product of responsible 
government.” White, The Wild Flag 41 (1946). 


3° McKeon, op. cit. supra note 25, at 89. 
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More bluntly put, we may in some such way, coupled with intelligent use of our eco- 
nomic power,* work with Russia in abolishing war, but without surrendering our oppo- 
sition to communism or totalitarianism in America (or elsewhere outside Russia). 
No sane man, however, thinks that all international problems would then vanish. 
Here we come upon an important blemish in Morgenthau’s criticism of those whom 
he lumps together as “rationalists.” He ascribes to them all a conviction that, for any 
problem, there is a single, correct, and permanent solution. With justified indignation 
the disciples of James and Dewey repudiate that charge. Dewey calls for “recognition 
of specific forms and modes of connection of human beings... .” and declares that 
“the events constituting the present crisis will be dealt with in a way to produce a 
desirable outcome only in the degree in which they are viewed in their concrete con- 
text.”33 Hook writes, ““No reputable advocate of scientific method has ever contended 
that a formula is a solution of a problem The resolved situation may of course 
become problematic in turn The problem of health must be solved every day. 
Shall we therefore deny that a physician has cured an illness because his patient later 
falls victim to another? Cure-alls are for quacks, not scientists Once the ‘prob- 
lem of poverty’... . is given a specific formulation, so that it is actually recognized 
as a problem and not as a vague lament, it can certainly be solved by a system of mini- 
mum wage or unemployment insurance. But why must this solution also be a solution 
of tomorrow’s ‘problem of poverty,’ which on analysis may turn out to be a different 
problem altogether? The first is a problem involving actual hunger; the second may 
involve questions of social and cultural equality The tragic sense of life34 is the 
realization that the human estate consists of a succession of problems, penalty for re- 
fusing to face which is often death; that not all problems can be solved at once; and 
that there is no guaranty that any problem will be solved.’’s Kallen, speaking of mod- 
ern scientific “solutions,” says that “they do not look to any liquidation of the prob- 


lematical. They work rather on the basis of acquiescence in their own contingency. 


3* See Frank, The New Sin, 28 Sat. Rev. of Literature 3, 28 (1945). 


3? Reason, here as elsewhere, calls for adequate reckoning with the non-rational. Thus, in 
trying to overcome the hostility of Russia to federal world government, we should consider the 
roots of that hostility: It is in part neurotic and ideological, in part based on traditions inher- 
ited from the Czarist regime, in part a result of apprehensions which have realistic causes. 
Because of this background, which for our own sakes we should strive to understand, it will 
be no easy task to induce the Russian government to enter a world-federation. See Hazard, 
The Soviet Union and The United Nations, 55 Yale L.J. 10 (1946); Murphy, Human Nature 
and Enduring Peace 161, 163, 452-53 (1945); Stevenson, Post-War Reflections, 42 Ill. L. Rev. 
292, 297-98 (1947). 

But the difficulty should not lead to abandonment of the effort. American foreign policy, 
wisely using our economic power abroad, may, before too long, dissipate Russia’s resistance, 
See Stevenson, ibid., at 298-300; cf. Frank, The New Sin, 28 Sat Rev. of Literature 3, 28 (1945). 


33 Dewey, The Crisis in Human History, 1 Commentary 1, 8-9 (1946). 


34 Morgenthau makes much of the “tragic sense of life,’’ a phrase popularized by Unamuno, 
as to whom see Brea, Ortega, and Madariaga, 1 University Observer 29, 31 (1947). 

38 Hook, Scientific Method on the Defensive, 1 Commentary 85, 89-90 (1946). See also 
Hook, Intelligence and Evil in Human History, 3 Commentary 210, 218, 220 (1947): If “we 
wish to solve our problems and not just wring our hands over them, our task becomes the dis- 
covery of specific institutional devices, the planning of schemes and programs, both compre- 
hensive and detailed, to meet the challenge of nature and history What follows from 
the realization that we are all fallible and temptable is greater care about the means we use 
to save others.” 
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They recognize that each unification of the diverse into the general and of the singu- 
lar into the universal is itself a concrete and singular event subject to the challenge of 
alternatives; subject, here, to treatment which, if successful, would for the time being 
at least orchestrate it with its challengers. Often they acknowledge the unique, the 
irreconcilable, the indeterminable ‘Solutions’ of this kind we usually call scien- 
tific, and the way to them ‘the method of science.’ ” This method is thus that of a free 
enterprise which works its way through a boundless world on hypotheses that aim at 
unguaranteed consequences, not at foregone conclusions.” * 

However, just as Morgenthau becomes excessive in his criticisms of those with whom 
he disagrees, so does Nagel in his criticism of Morgenthau.3? Although on other occa- 
sions** Nagel has displayed a balanced judgment, when he writes of Morgenthau he 
is unwilling patiently to give the devil’s advocate his due, to discuss Morgenthau’s 
arguments and to concede that some of them are sound even if they do not prove his 
case.39 I cannot refrain from protesting against Nagel’s patronizing suggestion that 
Morgenthau wholly misunderstands the implications of modern physics merely because 


3 Kallen, op. cit. supra note 7, at 74, 91. In line with this approach, I have said: ‘‘An Ideal 
....Tepresents an aspiration—a wish. Instead of using an unrealized ideal as a day- 
dream—an escape from an undesirable reality—you can convert that ideal into a wish- 
postulate or wish-assumption. Then it becomes a tentative program or plan for the future. 
You stop saying, falsely, ‘Life is like this’ (describing your unrealized ideal), and instead you 
say, ‘Life is not as it should be. This’ (describing your ideal) ‘is the way I want life to be.’ Then 
you set out experimentally—scientifically—to ascertain what changes can and must be brought 
about in order to make your wish come true, and to escape successfully from phases of existing 
reality which you deplore. Perhaps you will discover that there are no means for accomplishing 
that end, or that it can be only partially accomplished. But you may invent means for achiev- 
ing your wish, in whole or in part. If then you can persuade others to help you in using those 
means, your wish will become a new reality substituted for an old. You and your fellowmen 
will have escaped from the undesirable. Only thus can the significance of an ideal be under- 
stood. An ideal has no meaning when it does not lend itself to practical devices for its realiza- 
tion, at least approximately. The meaning of our democratic ideals must be approached by de- 
scribing their potential consequences in specific situations and by then ascertaining what must 
be done to realize those consequences. The pre-war doubts entertained by some Americans 
about the ideals of democracy were the result of taking those ideals for granted, of not dealing 
with them in a scientific spirit.” Frank, Fate and Freedom 215-16 (1945). See also Frank, 
Scientific Spirit and Dogmatism, in Science for Democracy 11, 17 (1946). 

37 See Nagel, op. cit. supra note 9. 

38 See Nagel, Science for Democracy 131-35 (1945). 

39 Nagel here comes dangerously close to the sort of dogmatic “liberalism” which Mrs 
Trilling recently castigated because its adherents “close the windows of their minds against 
any fresh currents of ideas. . . . .” This dogmatic liberalism she contrasts with “‘classic liberal- 
ism” which “prided itself on being more intelligent, more boldly imaginative, than its enemies”’ 
and which “would have scorned to use the pressure from the opposition as an excuse for not ex- 
amining its own premises,” and “hated non-thought as it hated all other infringements of 
liberty.” Trilling, Letter, 3 Commentary 386, 388 (1947). 

So John Stuart Mill wrote in 1859: ‘The beliefs which we have most warrant for, have no 
safeguard to rest on but a standing invitation to the whole world to prove them unfounded. 
If the challenge is not accepted, or is accepted and the challenge fails, we are far enough 
from certainty still; but we have done the best that the existing state of human reason admits 
of; we have neglected nothing that could give the truth a chance of reaching us i 
the amount of certainty attainable by a fallible being, and this is the sole way of attaining it.” 
And Mill maintained that a person ‘‘whose judgment is really deserving of confidence” is eager 
to be “‘cognizant of all that can . . . . be said against him, and . . . . has sought for objections 
and difficulties, instead of avoiding them ” Mill, On Liberty Ch. IT (1850) 
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he quotes “the interpretations . . . . popularized by Eddington and Jeans.” One may 
discount those interpretations on the ground that those writers are “romantic” or 
mystical. But one cannot laugh off the fact that other eminent natural scientists, who 
are neither “romantic” nor mystical—Maxwell, Peirce, Schroedinger, and Irving 
Langmuir—have, in one way or another, and contrary to Nagel, said that “the sta- 
tistical character of current theories of sub-microscopic particles,” if it has not “dis- 
proved,” has at least thrown serious doubts on “the causal nature of macroscopic trans- 
actions.” Langmuir recently pointed to the existence of “divergent phenomena” which 
classical physics overlooked. There are circumstances, he says, when a “single dis- 
continuous event,” which may be exceedingly small, “becomes magnified in its effect 
so that the behavior of the whole aggregate does depend on something that started 
from a small beginning.” Thus there occur unpredictable initial divergences which 
render predictions of future averages unpredictable. ‘The net result of modern phys- 
ics,” remarks Langmuir, “has been to wipe out almost completely the dogma of causa- 
tion.”* Similarly, but long before Langmuir, in the roth century the great Maxwell 
spoke of “unstable systems.” In any such system, he said, “‘an infinitely small variation 
may bring about a finite difference in the state of the system in a finite time 

manifest that the existence of unstable conditions renders impossible the prediction of 
future events, if our knowledge of the present state is only approximate and not ac- 
curate.” Thus a slight and unpredictable change in the conduct of one or a few of the 
individual particles composing some physical “systems” can bring about a substantial 
change in the average mass habits of all the particles in such systems; a statistical “law” 
‘as to such systems is therefore not reliable, for that “law” is at the mercy of the un- 
foreseeable ways of the individual particles. 

In such interpretations of physics by careful and responsible physicists we find an 
answer to Nagel’s jibe:* Morgenthau is not without warrant in saying that, in some 
situations, “a small deviation may exert an ever-expanding influence” and throw a 
monkey-wrench into the prediction apparatus. That conclusion applies with even 
greater emphasis to human “systems,” i.e., human societies;# average “laws” con- 
cerning the behavior of human groups are far from reliable except as to a relatively 
few matters over a short time-range.“ Although some modern physicists emphasize 

4° “The burden of proof,’’ says Schroedinger, “‘falls on those who champion absolute causal- 
ity, and not on those who question it.” 

4* For a discussion, with citations, of Langmuir, Maxwell, Schroedinger, and Peirce, see 
Frank, Fate and Freedom 150-160; cf. ibid., at 161-69 (1945). It is fashionable to ascribe the 
notion of partial “acausalism” to a misunderstanding of the quantum theory and of Heisen- 
berg’s resultant “principle of indeterminacy.” But the views of Maxwell and Schroedinger 
antedated those recent developments. See Frank, Fate and Freedom 158 (1945). For further 
inet interpretation of modern physics, see Kallen, Modernity and Liberty 
Ch. I c 

4* Neurath says that the difference which a small initial variation may bring about is “‘tre- 
mendous” in matters social, for there, peculiarly we “deal with a plurality of initial states 
It is an open question which social situations may be regarded as unstable. Not a few sociolo- 
gists seem to try to avoid problems which deal with unstable situations as if we knew where 
such were and were not. And not a few [sociologists] think they can avoid the crux of the 


matter if they look at the behavior of masses only.” Neurath, Foundations of the Social Sci- 
ences, 2 Encyc. of Unified Science, No. 1, 28 (1944). 

43 As to the tricky character of social averages, see Frank, Fate and Freedom 156-57 (1945); 
cf. ibid., at 333-34; as to long-range predictions, see ibid., at 33. See also Frank, A Plea for 
Lawyer-Schools, 56 Yale L.J. 1303, 1337 (1947). 
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the significance of individual events, Morgenthau correctly says that “‘the social sci- 
ences .. . . are to a much greater extent than the natural sciences interested in individ- 
ual behavior as such,” and that therefore social forecasts are more often “dependent 
upon individual behavior and individual events as such.”’ As I have said elsewhere, the 
history of our times probably turned on the fact that a bullet intended for President- 
elect Roosevelt did not hit him. “If the assassin’s aim had been better, John Nance 
Garner would have been our President from at least 1933 to 1937, and the domestic 
policies of our government—perhaps also its present (1945) foreign policy—would 
have been substantially different.” Nor is Morgenthau entirely unjustified when 
(perhaps analogizing to the dilemma of modern physics described by Heisenberg) he 
comments that a published prediction of a future social happening may have a trans- 
forming effect on that happening, so that it may turn out quite differently from what it 
would have been if the prediction had not been published.“ The forecasting of future 
human history, especially over a long stretch of time, is a job fraught with difficulties.47 

Nagel writes derisively of Morgenthau’s suggestion that the inability of any man 
to become aware of the “inner consciousness” of his fellows is sometimes a serious ob- 
stacle to prophesying their conduct. But there are scientific-minded thinkers who on 
this score agree with Morgenthau: Zilsel, observing that many of our attempted social 
predictions depend on empathy (i.e., on an observer interpreting another’s outward 


44 Frank, Fate and Freedom 42 (1945). Morgenthau never clearly says whether he be- 
lieves in the “objectivity” of chance. He says in his Preface that, “while conscious of the role 
accidents play in history,”’ he “continues the search for the general causes of which particular 
events are but the general manifestation.’’ He seems to hold (pp. 149, 189) that what we call 
“chance” is always but another name for human ignorance. There is a different view (i.e., 
of the objective reality of chance) which he does not discuss. See Frank, Fate and Freedom 
Ch. 12, 13 and Appendix 5 (1945); Feibleman, The Theory of Human Culture 22, 126, 150, 
156, 198-99, 202-3 (1946). 

4 See note 41 supra, for cautionary observation as to such reliance on Heisenberg. 

4¢ Thus, as J. M. Clark somewhere observed, increased knowledge by businessmen of what 
would have been a business trend may have the undesirable effect of hastening and intensify- 
ing that trend. See also Cox, Business Forecasting, 6 Encyc. Soc. Sci. 348, 352-53 (1931); 
Neurath, Foundations of the Social Sciences, 2 Encyc. of Unified Science, No. 1, 28 (1944); 
Allen, This Time and Last, 162 Harper’s 193, 202 (1947); cf. Kuznets, Time Series, 14 Encyc. 
Soc. Sci. 629 (1934); Seligman, Are Businessmen Human Beings? 2 Commentary 478 (1946); 
Katona, Psychological Analysis of Business Decisions and Expectations, 35 Am. Econ. Rev. 
Pt. IT (1945). 

One may be “destroying the success of [a] prediction by making it . . . .,”” says Neurath, 
Foundations of the Social Sciences, 2 Encyc. of Unified Science, No. 1, 28, 28-29 (1944). 
If a scientist, he continues, were to publish a prediction that a meteorite would fall and kill 
some people at a certain time and place, the people might leave and the prediction would be 
false. If he merely wrote the prediction in his notebook, it might be accurate; on the other 
hand if he published it, the people might think he had a selfish purpose in trying to induce 
them to move and they might therefore remain, with the result that this prediction would be 
correct. 


47 See Frank, Fate and Freedom 33 et seq. (1945). Johnson refers to “‘that inescapable ir- 
removable factor that every logician faces when he assumes to deal with human beings. He 
may predict the movements of a planet or any electron for a thousand years with almost 
absolute accuracy. He may predict the development of fruit flies, or of guinea pigs, through 
many generations with a factor of negligible proportions. But the moment humanity enters 
the equation, mathematical calculation loses its authority : i 
and Hero Worship, 64-65 (1943). See also Frank, A Plea for Lawyer-Schools, 56 Yale L.J. 1303, 
1334-39 (1947). 





472 THE UNIVERSITY OF CHICAGO LAW REVIEW 


behavior by putting himself psychologically in the place of the other), says, “Yet scien- 
tific predictions, based on empathy, may be relied on only in so far as they are con- 
firmed by observable actions and reactions of the individuals concerned. The method of 
empathic interpretation . . . . is highly fallible At any rate, it is an empirical 
fact that man can experience empathy in certain cases and is unable or less able to ex- 
perience it in others.” 

Perhaps that is why most of us did not anticipate what Germany would become un- 
der Hitler.4** As Miss Arendt remarks, ‘‘The real story of the Nazi-constructed hell is 
desperately needed for the future Only on this foundation, on which a new 
knowledge of man will rest, can our new insights, our new memories, our new deeds, 
take their point of departure.”’s° 

To be sure, as Hook correctly says, the great 18th century liberals were not wanting 
in apprehension of the possibilities of evil, as well as good, in man.* But it may be that 
Nagel, a student and collaborator of Morris Cohen, shares with Cohen (who highly 
esteemed the 18th century liberals) a kind of liberalism which involves “a deep fear of 
acknowledging the emotional and destructive impulses of man,” a liberalism which, 
“in its rush to justify the beauties of human reason and social organization . . . . has 
underestimated the dark and subterranean forces of the human mind,” so that it en- 
gages often in “fighting or denying the unconscious instead of trying to assimilate it.’’s* 
Maybe that is why Nagel over-violently reacts to Morgenthau. To the extent that he 


48 Zilsel, Problems of Empiricism, 2 Encyc. of Unified Science, No. 8, 53, 80-81 (1940). 


49 We disregarded Frazer’s warning: ‘“We seem to move on a thin crust [of civilization] 
which may at any moment be rent by the subterranean forces slumbering below.” Frazer, 
The Golden Bough (abridged ed., 1922). 

Jaffe, writing of Brandeis, says: “‘What is clear, I think is that most of us humanists, and 
Brandeis among them, have not understood the immensity of the task. We have been caught 
off guard. One felt that nothing in his system prepared Brandeis for Hitler. He moved with 
such assurance in the realms of light that darkness had ceased for him to be a living reality. 
The demonic depths and vast violence of man’s soul were part of the historical past rather 
than the smoldering basis of the present. Rationalists may be forced to admit... . that 
man is so made that rationalism alone cannot harness the demon and that without a supra- 
rational faith, we shall destroy ourselves and each other. In any case, it is not given to us to 
write on a clean slate. In seeking justice, be it domestic or international, we encounter always 
the accumulated momentum of individual, class, and racial attitudes. These embody the 
fear and hate, the emotional intensities of centuries of living. The effort for social reconstruction 
may find its compelling form in rational discourse, but it is effective in the degree that it gal- 
vanizes passions more powerful than those opposed to it.’’ Jaffe, Review of Mason, Brandeis: 
A Free Man’s Life, 14 Univ. Chi. L. Rev. 526, 528 (1947). 

See also Sabine’s penetrating study of the unpreparedness for fascism of so keen a thinker 
as Carl Becker, in Becker, Freedom and Responsibility in the American Way of Life xxx- 
xxxvi (1945). 

5° Arendt, Book Review, 2 Commentary 291, 293 (1946). 


5* Hook, Intelligence and Evil in Human History, 3 Commentary 210, 212-13 (1947). See 
also Lurie, ibid., at 87 and 88, to the effect that, after all, the Nazis were not victorious, that in 
recent years “there have been enormous gains in recognition and acceptance of human values 
which have enhanced the dignity of the individual,” and that it “would not be too difficult 
to make out a case for the proposition that human beings are on the threshold of immense 
advances in spiritual dignity as well as in physical well-being 


* Schlesinger, Book Review, 3 Commentary 290, 291 (1946). 


53 “The point to be made is that mankind is not willing to stay within the limits of know!- 
edge set by his tools of observation, and this is necessarily more true of the social sciences, 
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does, he endangers the cause of those who espouse the wider use of reason.*4 For “there 
is no greater obstacle to the development of rationality than the illusion that one is ra- 
tional when one is the dupe of illusion.”’5 The “rational and ethical factors are thwarted 
in their operation by the... . tendency to ignore the non-rational and non-ethical 
factors.”’s* Only by “recognition of the immense stretches of unreason” can “its pro- 
portions be reduced.”’s7 

In his responses to Morgenthau, Hook, as distinguished from Nagel, shows no taint 
of what might be called irrational rationalism. “It remains true,” he says, “that 
mankind may be doomed even if it takes thought and despite all the techniques it 
brings to bear upon problems. This, the liberal admits. He adds only that mankind will 
be doomed if it does anything else.”’s* That Morgenthau does not accept that attitude 
raises a suspicion that he was once an ultra-rationalist, that, deeply disappointed by 
the tentativeness of truly rational solutions of social problems, he has come to spurn 
all attempts rationally to solve them, that he wants 100 per cent certainty or nothing.5® 
He mocks at the perfectionists, but he tends himself to be a negative perfectionist—the 
kind of person who opposes a proposed reform of imperfect conditions unless the reform 
promises to bring perfection.© 

Yet, in stressing human imperfections, he does highlight the unavoidable inade- 
quacies of human institutions. One may object to his talk of “the enduring presence 
of evil in all political action” as too magniloquent. But his point has some validity. 
Human existence does, as he says, have “tragic antinomies.” Any sensitive judge will 


where the tools are few and crude, than in the physical sciences, where there are many and 
delicate—or powerful. Since the mind does, in fact, fill up the gaps, let us make sure that the 
filling up of gaps is done on the basis of conscious, adult decisions, not on the basis of the un- 
conscious and unremembered fears and hopes of childhood, or the biases with which all men 
are endowed by their Creator and their institutions.’”’ Gambs, Beyond Supply and Demand 87 
(1946). See Cox, op. cit. supra note 46, at 353; quotations from Bacon and Bridgman in 
Ricketts v. Pennsylvania, 153 F. 2d 757, 764 n. 22 (C.C.A. 2d, 1946). 


54 Frank, A Plea for Lawyer-Schools, 56 Yale L.J. 1303, 1336 (1947). 
8s Frank, Are Judges Human? 81 U. of Pa. L. Rev. 907, 922 (1931). 


% Frank, Book Review, The Bramble Bush: Some Lectures on Law and Its Study, 40 Yale 
L.J. 1120 n. 1 (1931). 


57 Frank, Experimental Jurisprudence and The New Deal, 78 Cong. Rec. 12412 (1933). 
58 Hook, Intelligence and Evil in Human History, 3 Commentary 210, 214 (1947). 


5» “Most men, most of the time, crave certainty. It is none too easy, therefore, for students 
of economics and politics, or for the rest of us, to acknowledge that, as those subjects are but 
applied anthropology and never can be exact sciences, the amount of certainty they can 
yield must always be limited. But if we adhere to the scientific spirit which means unflinching 
honesty, we must acknowledge the inherent limitations of our attainable knowledge. Such 
honesty has this paradoxical recompense: although the acceptance of uneradicable uncer- 
tainty discloses life as more precarious than we may like it to be, nevertheless courageous 
facing of that fact enables us to approach nearer to actual security. For by conceding that we 
do not and cannot fully comprehend and control our environment, we grow more alert in de- 
tecting detectable dangers, less likely to become the victim of those hazards that are foresee- 
able, the better able to reduce avoidable uncertainties and to augment the amount of achiev- 
able certainty.” Frank, Scientific Spirit and Economic Dogmatism, in Science for Democracy 
11, 21 (1946). See also Frank, If Men Were Angels 137-38 (1942). 


% For discussion of “positive” and “negative” perfectionists, see Frank, If Men Were 
Angels 136-38 (1942). 
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agree that many a judicial decision is unjust to the losing party because, in the judicial 
effort to achieve generality and “equality before the law,” unique individual factors 
are disregarded as irrelevant or because (on account of the time factor or other causes) 
important evidence is not discovered. The so-called “rule of law” may thus work grave 
injustice. Acknowledged and unavowed methods of “individualizing justice” are used 
but are often ineffective. And the subjectivity inhering in courtroom fact-finding fre- 
quently means that the facts of cases are incorrectly “found,” so that impeccable 
legal rules are often misapplied. In part, these tragedies can be eradicated, but never 
can we be wholly rid of them. In that sense, in aiming at social order—the elimination 
of violent struggles between the members of society—government cannot entirely 
avoid doing evil and acting irrationally. 

Morgenthau, however, is too misanthropic. He virtually confesses that he has a 
pronounced Calvinist bias. Necessarily, one with such a bias is not merely a misan- 
thrope; he is peculiarly dominated by an ascetic mood. Now to my mind, because the 
ascetic mood (by no means wholly deriving from Calvinism*) has our civilization in its 
grip, we refuse to utilize modern physical science to create a society in which many of 
our age-old social problems would disappear.® As I have said elsewhere, “Because of 
that mood, we actually fear to contemplate the blessings of leisure. With intelligence 
we can, inside a democracy and under a profit system, constantly reduce the toil of the 
great majority of our citizens and arrive at something like the leisure society of which 
Thomas More dreamed. Doubtless, the transition to such a society will cause disloca- 
tions, provoking many new and difficult problems in the distribution of the national 
income. Those problems, however, are not insoluble. Our major difficulty is this: we are 
emotionally blocked by our asceticism to such an extent that we are fearful of solving 
those problems; for, if and when we solve them, then all our citizens will be members of 


the leisure class—and, unconsciously, we are terrified by the idea of a leisure society. If, 
however, we rid ourselves of that fear, and devote ourselves freely to the task of hu- 
manistically utilizing the possibilities which modern science offers us, we shall elimi- 
nate the major impediment to the creation of a society such as Thomas More en- 
visioned—one in which no one ‘works for a living’ more than a few hours each day.’ 


% See Frank, Sketch of an Influence, in Modern Interpretations of Legal Philosophies 
234-37 (1947); Frank, What Courts Do in Fact, 26 Ill. L. Rev. 658, 662, 769-70, 782-84 
(1942); Frank, If Men Were Angels 66-101, 269-71, 284-94 (1942); In re Fried, 161 F. 2d 
453, 462-64 (C.C.A. ad, 1947). 


® He writes (p. 1): “Lord Bryce quotes the statement ‘that the American government 
and Constitution are based on the theology of Calvin, and the Philosophy of Hobbes,’ and 
he adds, ‘Compare this spirit with the optimism of the Frenchmen of 1789.’ He might as well 
have added, ‘Compare this spirit with the philosophy of our age.’ The strangeness to the 
modern mind of the theology of Calvin and the philosophy of Hobbes testifies to the enormity 
of the gap which separates the philosophy of our age from the prerationalist tradition.” 

*s That the ascetic mood in our day does not stem primarily from Calvin but is of far more 
ancient vintage, see Frank, Fate and Freedom Ch. 8, 9 and Appendix 2 (1945). 


%s Glazer wisely suggests that the most important job that social thinkers can take on 
today is “the theoretical construction of models of possible social organizations.” He admits 
that any such model is not in itself a solution but, he says, ‘‘for lack of it, progressive politics 
today is largely negative, fighting off the worst to defend the bad.” Glazer, The “‘Alienation” 
of Modern Man, 3 Commentary 378, 385 (1947). 


*s Frank, Fate and Freedom 194 (1945); cf. ibid., at Ch. 8 and 9. As to our over-emphasis 
on the economic aspects of life, see Polanyi, The Great Transformation (1944); Polanyi, Our 
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Morgenthau’s unusually strong asceticism sets him against planning for such a 
society. 

Anti-New Deal propaganda brought the words “plan” and “planning” into dis- 
repute among ultra-conservatives,® a disrepute from which, fortunately, it is now being 
rescued by some conservative proponents of the ‘Marshall Plan” who consider some 
such reasoned action the only alternative to chaos. Of course, any planning should be 
wary, circumspect; but to say that is not to agree that it is valueless. “Men often for- 
get,” I have suggested, “that not to plan is a kind of planning—a plan to accept what- 
ever happens, or a plan to abide by the uncorrected results of the past when meeting 


Absolute Market Mentality, 3 Commentary 109 (1947). See also Frank, The New Sin, 28 Sat- 
Rev. of Literature 3 (1945): “It was in 1933, I think, that someone suggested that it would be 
calamitous should scientists invent a single machine which, run by a half-dozen men, could 
supply the material needs of all mankind. For, it was said, such a machine would cause uni- 
versal unemployment as a result of which everyone would starve. Of course no such machine 
is in sight. But it is surely symptomatic of a grave defect in our attitudes that it can seriously 
be thought that such a contrivance would be a calamity. That attitude needs careful atten- 
tion. For if we harness scientific ideas and methods now available—and here I exclude atomic 
energy—we will slowly move towards something like that invention. Even without a deliber- 
ate, concerted program, every year witnesses the introduction into industry of new machines 
which turn out more and more goods with less and less human effort. To be sure, as millions 
of men, for a long time to come, will have extensive, unsatisfied economic wants, labor-saving 
machines, under adequate guidance, need not spell widespread unemployment. As, how- 
ever, the machines grow more efficient, the number of hours of labor per man will grow in- 
creasingly fewer, so that living standards can rise while the hours of labor required for economic 
purposes can be reduced. Push that line of thought in your imagination to its logical conclu- 
sion and you reach a time when machines will fill all important economic needs with virtually 
no labor. That time is so far away that we need not concern ourselves with its practical conse- 
quences, But the crucial point is this: If we should wisely and systematically apply even our 
present store of scientific knowledge to the production of goods, then probably by the end 
of this century most of the human race would enjoy a very considerable measure of material 
well-being with no one spending more than a few hours a day on economic activities. Atomic 
energy can only speed up that process. I doubt whether inertia can alone account for the 
dread of plenty. I think that a far deeper, stronger root of that dread is to be found elsewhere: 
Our culture is permeated with a centuries-old asceticism that makes us shudder at the prospect 
of a society in which most men and women would have many hours of leisure. Most of us 
regard as a curse a semi-leisure civilization, affording to all men the opportunity for long 
stretches of un-irksome activities.” 

Ward, Truth About This Earth 157 (1946) writes: ‘‘Instead of eight hours’ work a day and 
three hours’ leisure we are threatened with three hours’ work and eight hours’ leisure.” (Italics 
added.) 


“Reliance on Instinct against Reason has been characteristic of conservative thinkers 
from the time when Aristophanes attacked Socrates and Euripides ” Wallas, op. cit. 
supra note 3, at 223. 


% An editorial in the New York Herald Tribune for September 12, 1947, endorsing that 
plan, reads as follows: “It is ironic that the Marshall plan, in part inspired by those who dis- 
liked the idea of ‘subsidizing Socialism in Britain,’ is forcing us as well as the European na- 
tions to quite new levels of international planning. Our own representatives have looked with 
alarm upon some of the implications—such as those of European tariff union—which have ap- 
peared dimly but unmistakably behind the theory of the Marshall plan; but there are likely 
to be others, affecting our own tariff policies, the degrees of trade control and of economic 
responsibility we will accept, not so easily to be sidestepped. The Marshall plan, if it means 
anything, means planning on an international economy of some kind. But what pattern it 
will take is not clear; and it is certain that it will demand much more of the United States 
than mere check writing.” N.Y. Herald Tribune, p. 22, col. 2 (September 12, 1947). 
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the future. Precise blueprints of the future are absurd. But men can do much to guide 
their destiny, if their efforts are cautiously tentative and their plans are executed with 
a weather eye constantly open for signs that factors of importance have been over- 
looked or that new factors are emerging which compel revisions of their plans. We 
should not plot a course, take our ease, and sail blithely along, sure that there is noth- 
ing we have ignored and that we need never reckon with unanticipated hurricanes, 
fogs, or icebergs. We can, in the light of past experience—past mistakes—-see to it that 
our ship is as seaworthy as possible, and use the best educated guesses as to what lies 
ahead. . . . We should beware of soothsayers, no matter how erudite or self-assured; 
we want, not soothsayers, but careful mariners.” 

Morgenthau, in effect, counsels against such seamanship. That is dangerous coun- 
sel. Put it in terms of concrete instances, and see what it portends: It is now generally 
agreed that on America’s prosperity depends not only American welfare but that of 
most of the globe. Yet Morgenthau presumably would have us believe that we should 
make no reasoned (planned) effort to avert another serious economic depression in this 
country. With his trust in the superior judgment of the uninformed statesman, pre- 
sumably he deems it unwise that the President and Congress have the benefit of the 
studies now currently made by the Council of Economic Advisers. If his book means 
what it says, it means that, as the reports of the Council are human products and there- 
fore fallible, they should go in the waste-basket. 

Despite all its faults, however, Morgenthau’s book has excellent tonic qualities. Its 
constant theme is that politics deals with possibilities, not certainties,®* that possibili- 
ties are not to be confused with realities, since full knowledge of the relationship of 
reality to possibilities no mere mortal will ever possess. It is well to be reminded of 
man’s finiteness, of his unavoidably limited knowledge of the universe.7* It pays to 


8 Frank, Fate and Freedom 38-39 (1945). 
6 Bismarck, echoing Aristotle, said that politics is the “art of the possible, the attainable.” 


7° “Man can neither explain the universe nor predict all of its future conduct. It is too im- 
mense and he too puny. He can achieve but partial explanations and predictions. To attempt 
more is presumptuous, arrogant. How and why all the surprises, accidents, disjunctives occur, 
man cannot know. It is impudent to suggest that the world must be ‘rational’ according to 
man’s reason, that the world plan must be what man would plan if he were God. If the world 
to be ‘rational’ must be built on a plan based on man’s notion of order, then the world seems 
not to be rational, and probably is not. Using the word ‘rational’ as the dogmatic rationalists 
use it, no rational way can be found to reconcile the coexistence of order and disorder in the 
universe. Maybe there is no complete plan or system of the universe; maybe, if there is one, it is 
either of a kind incomprehensible to man’s reason or is still in the making. But this we do know: 
We must put up with a universe that, whatever it is ‘really’ like, does not in practice conform 
fully to our finite notions of order. Man is, inescapably, shut off from complete understanding of 
much that goes on in the world, even of what occurs in that restricted area which he inhabits, 
to say nothing of events in the immense areas outside his ken Our reason grew up as a 
device for meeting crises in a restricted part of the universe. In that restricted province, 
human reason did fairly well; it could ‘rationalize’ those crises with moderate success. By our 
inventions, we have pushed our reason into contact with problems arising far beyond the 
little corner of the universe in which man evolved. Little wonder that our finite reason has 
increasing difficulty in solving those problems.” Frank, Fate and Freedom 310-12 (1945). 

Zilsel notes that the scientific rationalism, ‘which began in the Newtonian era and con- 
tinued right into the roth century, one might even say right to Einstein himself,” was based 
on a faith that the reality possesses a rational structure which is coincident with the organiza- 
tion of the human intellect—a faith in the illimitable power of the human mind. But that 
faith, he says, is dying, if not dead: “‘The mirror of nature that reason had endeavored to 
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have in mind Swift’s “concept of man as an earth-bound animal capable of reason 
enough to perceive his limitations and escape illusion.”” As I said in 1945: “Less 
cocksure about what we know and can know, we can be more sure that our 
choices will be real, not illusions. Thereby, too, we shall become both more humble 
and more effective. We shall rescue ourselves from the two greatest human fallacies: 
the fallacy of denying all human freedom, of seeking irresponsibility through slavish 
recourse to a nature which we expect to dictate our every move; and the fallacy of arro- 
gantly assuming that mankind can ever be wholly free to guide its own course, infalli- 
bly, to perfection. We can escape neither the flux and variety of life or our own finite- 
ness. Such an attitude, however, does not mean a defeatist submission to whatever may 
happen. Nor, on the other hand, dare we rest upon a belief that human society, be- 
cause it can be improved, will surely improve. That we have some freedom to shape our 
future, that increasing knowledge will assist us in doing so, affords no guarantee that 
we will shape it well. The possibilities, at any stage of human history, are for good or 
evil. Life is restless, protean. Mankind cannot reach finality, create an unaltering 
Utopia. World War II, despite its evils, presents us with a glorious opportunity, in the 
peace, to advance all mankind. We may fail in meeting that opportunity ; we shall meet 
it successfully only if we ingeniously create new world-wide institutions. But those 
institutions cannot be static. We shall be wise only if we recognize the inherent im- 
perfections and instability of our solutions. The major obstacles to human progress 
center in the beliefs that our progress is destined and that men, necessarily limited in 
knowledge, can attain perfection. The only absolute knowledge on which we can count 
is the knowledge that human knowledge will never be absolute, will always be relative 
and limited. That awareness, however, while it will eliminate much blundering, will 
not enable us to elude our limitations. Thus we come to the basic paradox of our Ameri- 
can faith: humility in the face of our limitations but faith that our will can move us 
forward on the road to the good life. The impossibility of arriving at perfection does 
not justify indifference to the aim of constantly bettering man’s lot.”” 

Morgenthau (maybe because of his German experience)” has too little of that 
faith. His appearance of being hard-headed and practical is deceptive. Because of the 
“practical” diplomacy of England’s statesmen from 1933 to 1939, Hitler all but suc- 
ceeded in his try at world empire. “We have received ample assurance from practical 
politicians that a federalized world is preposterous and fantastic. But we also have been 
assured that the short range of the present rocket-bombs will soon be corrected. Every 


build up... .is shattered, and we look . . . . straight into an unknown world.” Zilsel, The 
Development of Rationalism and Empiricism, 2 Encyc. of Unified Science, No. 8, 1-8, 47 
(1941). 


7 Redinger, Jonathan Swift, The Disenchanter, 15 Am. Scholar 221, 225 (1946). 


7 Frank, Fate and Freedom 336-37 (1945). There I added some words which Morgenthau 
should heed: ‘We should avoid . . . . smugness in our humility. As Pascal said: ‘Vanity is so 
anchored in the heart of man that . . . . those who write against it want to have the glory of 
having written well; and those who read it desire the glory of having read it. I who write this 
have perhaps this desire, and perhaps those who will read it.’”” See also Frank, Scientific 
Spirit and Economic Dogmatism, in Science for Democracy 11, 21 (ed. by Nathanson, 1946); 
Feibleman, The Theory of Human Culture 70, 156 (1946). 

73 Born and educated in Germany, he came to the United States at the age of 34. Compare 
Frank, Scientific Spirit and Economic Dogmatism, in Science for Democracy 18 (ed. by 
Nathanson, 1946). 
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day the importance of being fantastic becomes clearer The only condition more 
appalling, less practical than world government is the lack of it in this atomic age.” 
Little courage is needed to be a prophet of evil.* 

We dare not take the risk of not taking a risk in the use of reason when confronted 
with destructive uses of unreason. There is real evil in the world—fascism, for instance. 
Americans generally believe that, with courage and intelligence, we may be able to 
overcome many evils. But that belief does not commit us to the dogma that victory 
is certified. Our belief, hardy and athletic, inspires us to take reasonable chances. “The 
future of human society,” as Mr. Justice Douglas puts it, “depends on whether this 
generation will be successful pioneers of adventure.”’” 

As Tocqueville’s Democracy in America is highly esteemed by Morgenthau, it is too 
bad that he does not take to heart these words from the last paragraph of that book: 
“Providence has not created mankind entirely independent or entirely free. It is true 
that around every man a fatal circle is traced beyond which he cannot pass; but, within 
the wide verge of that circle he is powerful and free; as it is with man, so with commu- 
nities.”77 Within that circle, we must rest our hope for the future, not on a philosophy 
of drifting, but on a faith in imaginative, inventive intelligence coupled with integrity 
and good will.”* My answer to such pessimism as Morgenthau’s I have expressed thus: 
‘“Man’s conscious and deliberate purposes have to some extent affected the past, and 
they can also to some extent affect the shape of the future. Such is the central thesis of 
the traditional American credo, a thesis which can neither be proved nor be disproved 
‘scientifically’ but which is a matter of faith Some inevitability there is in the 
universe, but also much evitability We need to keep in mind the... . belief 
that ‘God helps him who helps himself.’ In expressive Americanese, we must make 
good.”’79 


JEROME FRANK* 


Essays on the Conflict of Laws. By John D. Falconbridge. Toronto: Canada Law 
Book Company, Ltd., 1947. Pp. xxxi, 730. 
For more than fifteen years, the Dean of Osgoode Hall Law School has attentively 
followed the case law in the field of conflict of laws and accompanied the important de- 


™ White, The Wild Flag 34, 186 (1946). 


78 “*The prophets of evil are softies in their hearts; they have no stomach for the kind of 
struggle and patience which are needed again and again along the road to wider team-build- 
ing.” Llewellyn, The Mechanisms of Group Tensions, 14 Am. Scholar 228, 230 (1945). 


% Douglas, Foreword, 55 Yale L.J. 865, 869 (1946). 


7 Tocqueville, 2 Democracy in America 334 (Bradley ed., 1945). Elsewhere (p. 88) he 
said: “In perusing the historical volumes which our age has produced, it would seem that man 
is utterly powerless over himself and over all around him. The historians of antiquity taught 
how to command; those of our time teach only how to obey If the doctrine of necessity 
. . » . passes from authors to their readers till it infects the whole mass of the community and 
gets possession of the public mind, it will soon paralyze the activity of modern society 
See also Frank, Fate and Freedom (1945) passim, and especially Ch. 1. 


78 See Becker, New Liberties for Old xvi-xvii (1914); Becker, Freedom and Responsi- 
bility in the American Way of Life 108, 109 (1945). 


7° Frank, Fate and Freedom 16-17 (1945). 
* Judge, Circuit Court of Appeals for the Second Circuit, 
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cisions of the Canadian and British, and occasionally also of American, courts with 
comments and annotations. These writings, of which some have constituted full- 
length articles, have now all been assembled in one volume and have thus been made 
readily accessible to the profession not only in Canada and other parts of the British 
Commonwealth of Nations but also in the United States. Dealing with or starting out 
from Canadian or British cases, Dean Falconbridge’s articles and comments are pri- 
marily concerned with the conflict of laws as it has come to develop in the British 
countries, and it is one of the peculiarly interesting features of Dean Falconbridge’s 
book that it shows along what different lines the conflict of laws has developed in the 
British and American parts of the common law world, e.g., with respect to torts or in 
the courts’ attitudes toward the renvoi. But, more impressively, the book testifies to 
the basic legal unity of the common law part of the world, and in spite of its distinctly 
British flavor it will be of significance and help to American readers. 

The basic problems, the basic approach, and the historical background are, after all, 
the same. Dean Falconbridge has kept close contact with developments to the south 
of the Canadian-American border; indeed, he is a participant in the great discussion 
which has been carried on in this country ever since the Restatement compelled 
American workers in the field to clarify for themselves the basic notions, policies, and 
fundamental conceptions. In this discussion, Dean Falconbridge sides with Lorenzen 
and W. W. Cook against Beale and the other advocates of the territoriality-acquired 
rights approach. Cook is, indeed, the thinker to whom Dean Falconbridge is closest. 
While demolishing the faulty structure erected by the territorialists, Falconbridge, 
like Cook, insists upon the necessity of the use of concepts, emphasizing, however, the 
necessity of their being formulated in accordance with the interests which are really 
at stake in choice of law problems rather than upon preconceived notions which are in- 
compatible with the law actually applied by the courts. This insistence of the author 
upon the necessity, nay, indispensability, of clearly formulated concepts constitutes 
one of his most valuable and important contributions, a contribution which is particu- 
larly necessary in view of the tendency of some of the critics of the Bealite approach 
to fight not only the concepts of the territoriality-acquired rights approach but any 
formulated concepts and rules at all, and simply to strive for the just decision of every 
individual case. Like Cook, Dean Falconbridge well knows that justice cannot be done 
without rules and that rules must of necessity be expressed in concepts. In the formu- 
lation of these concepts Falconbridge also shares with Cook the consciousness of the 
dangers of the use of imprecise and, particularly, of elliptical language. He is aware of 
the problems which lurk behind such ambiguous statements as the one that a certain 
“legal relation” is “governed” by a certain “law.” Whenever he has to use words or 
expressions of potential ambiguity, he always makes it clear in what sense he is using 
them, without fear of sacrificing elegance of style to clarity of thought. Similar to Cook, 
Falconbridge is primarily interested in fundamentals, but here his interest is probably 
guided not so much by sheer intellectual curiosity as was the case with Cook, the sci- 
entist. Falconbridge’s approach is that of the practitioner, who knows that the right 
solution of the individual case cannot be found without clarity about the “legal and 
logical bases.”’ Falconbridge is the practitioner’s interpreter of Cook’s high flights. His 
discussions of individual cases will be more palatable and therefore particularly valu- 
able to the harassed practitioner who has become frightened by the abstract discus- 
sions which have given to the conflict of laws such a mysterious and forbidding char- 
acter. Falconbridge talks the language of the attorney and the judge. Being basically 
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a man of practice, and of British traditions, he is also more conciliatory than Cook. 
While generally adhering to the local law theory, he tries to do justice to the advocates 
of the acquired rights theory; while generally adverse to the renvoi, he tries to discover 
in what special situations an application of the renvoi may be justified. 

Convinced of the necessity of redefining and clarifying basic problems, Falcon- 
bridge is especially attracted by the problems which have in recent years been dis- 
cussed under the name of characterization or qualification. As a matter of fact, while 
the various articles and comments collected in the book range over practically the 
entire field of the conflict of laws in the sense of choice of law, almost every one of the 
numerous problems touched upon by the author has some connection with characteri- 
zation. This selection is well justified, because characterization, when properly under- 
stood, is indeed the basic problem of the conflict of laws. Unfortunately, the term has 
been confused and to some extent become discredited by its indiscriminate application 
to a variety of intrinsically different problems, and not even Dean Falconbridge has 
completely escaped this ambiguity of terminology. The very word characterization 
expresses the nature of the problem very neatly; it quite particularly indicates that 
the problem is not limited to the conflict of laws but occurs in every field of the entire 
system of law. Indeed, there is no mental activity in which a lawyer has to engage 
more frequently than that of characterizing a problem. We are engaged in that mental 
activity day in and day out whenever a problem is presented to us for legal determina- 
tion and decision. Whatever the problem presented to us, before we can do anything 
with it as lawyers, we have to characterize it, i.e., we have to determine whether it is 
a problem of the law of torts, or contracts, or taxation, or administrative law, or con- 
stitutional law, or some other field, and then, in a more refined process, to determine 
which of the several rules of the field in question is to be resorted to in order to make a 
decision in the case. Occasionally it may happen that we do not find for our case any 
readily available existing rule and then the court will have to formulate a new rule for 
the novel case. But even in such situations we do have to “characterize” our problem 
before we can say that it does not fit well into any one of the existing rules of law. The 
rule under which we have to subsume our case may be formulated in a statute or it 
may have to be derived from a case or a series of cases, but we simply cannot decide 
any case without stating the rule by which we decide it, the allegation to the contrary 
once made by some radical realists in this country and abroad notwithstanding. Courts 
concerned with wills and deeds have every day to characterize the interests created or 
sought to be created in the instrument in question, whether the instrument deals with 
a remainder or a reversion, a vested interest or a contingent one, or whether the instru- 
ment is testamentary or embodies a transaction inter vivos, etc. In tort cases we have 
to determine whether our action is one for trespass q.c.f., or trespass d.b.a., or trover, 
or assault and battery, or invasion of privacy, or libel, or slander, etc. We could ac- 
cumulate other illustrations ad infinitum from every branch of the law. The rules of 
the conflict of laws are more broadly and more generally formulated than those of 
other, older, and better developed fields, such as real property or contracts, and much 
of the unsatisfactory nature of the present conflict of laws can be traced to that fact 
of underdevelopment. But the rules are there and, just as in any other field, no case 
can be decided without determining which rule we have to apply to the problem on 
hand. If the problem is that of determining which law answers the problem of whether 
a cause of action for negligent invasion of the plaintiff’s bodily integrity caused in an 
accident in State X is terminated by the subsequent marriage of the plaintiff and the 
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defendant,? we have first to determine whether the problem of the influence of the 
marriage upon the continued existence of the cause of action is a problem of the law 
of torts or rather a problem of the law of family relations. Only then do we know 
whether we have to apply the rule that problems of the law of torts are to be decided 
in accordance with the law of the place where the alleged tort occurred, or whether we 
should rather resort to the rule which tells us that problems of the law of family rela- 
tions are to be decided in accordance with the rules of the law of the place in which the 
family resides. If a passenger has bought his railroad ticket in state A and is injured 
in an accident in state B, we have, when he sues the railroad for damages,? to know 
whether the problem of determining whether he is entitled to damages and, if so, to 
how much, is one of the law of torts or of the law of contracts. If it is the former, we 
shall have to apply the choice of law rule relating to tort problems which has just been 
stated; but if our problem is one of the law of contracts we have to decide the problem 
in accordance with the law of the place at which the alleged contract was made (at 
least if we think that the place of contracting rule is the correct choice of law rule for 
contracts problems, which it is certainly not). 

What we have to characterize in the conflict of laws is the same as in any other 
legal case; we do not characterize facts and still less do we characterize a “legal re- 
lation.” What we characterize is a problem, and quite clearly and correctly Dean Fal- 
conbridge thus uses the term “‘characterization of the question” for the problem which 
he discusses with great lucidity. Now, the characterization of the problem, indispen- 
sable though it is, does not of itself decide the case. We have to take several additiona} 
steps, which are also analyzed and described by the author with fine clarity. The first 
additional step is that of interpreting the term of contact contained in the choice of 
law rule of the forum which we have chosen as the proper one upon the basis of our 
characterization of the question. The choice of law rule of our forum may refer us to 
the place where an alleged contract was concluded, or where an alleged tort was com- 
mitted, or where a certain individual has his domicile or residence, etc. What do these 
terms of contact mean? They must be interpreted, just as any other term occurring 
in a rule of law. Unfortunately, for this stage of the process, Dean Falconbridge again 
uses the term characterization. The careful reader will, of course, know that in this 
connection the word is used with a different meaning, but if the meaning is different 
and if such a good word as interpretation is readily available, why then use the word 
characterization at all and thus create the danger of again confusing two different men- 
tal steps and processes? 

Now, having interpreted the terms of contact contained in the choice of law rule of 
the forum, we are able to know to what country’s legal system we shall have to look 
for the substantive law rules under which we shall have to decide our case. But, upon 
a closer inspection, it turns out that we are still not quite ready. We have to know 
which ones of the rules of the foreign country in question we shall have to consider; 
quite particularly we have to know whether we shall have to consider or to ignore the 


* See Buckeye v. Buckeye, 203 Wis. 248, 234 N.W. 342 (1931). 
* See Pittsburg, C.C. & St. L. R. Co. & Penna. R. Co. v. Grom, 142 Ky. 51, 133 S.W. 
977 (1911); Dike v. Erie Ry. Co., 45 N.Y. 113 (1871); see also Conklin v. Canadian-Colonial 


Airways, Inc., 266 N.Y. 244, 192 N.E. 692 (1935) (airplane); Oceanic Steam Navigation Co. 
v. Corcoran, 9 F. 2d 724 (C.C.A. 2d, 1925) (steamboat). 


3 See infra at 486. 
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foreign country’s choice of law rules. In the former case we shall be confronted with 
the renvoi, and to this vexed problem Dean Falconbridge devotes an extensive and 
clarifying discussion. The problem is more acute in British countries than it is in the 
United States because of certain applications of the renvoi in a whole series of English 
decisions.‘ Of these cases Dean Falconbridge is critical on both theoretical and practi- 
cal grounds, but with the cautiousness so typical of him he refrains from a general 
theory in favor of or against the renvoi but rather presents a careful and incisive anal- 
ysis of individual situations, reaching the result that the renvoi, while not recom- 
mended for general application, is appropriate in certain cases dealing with rights in 
land and in cases concerned with the recognition of foreign decrees of divorce or other 
foreign decrees dealing with personal status. 

Having determined that under our choice of law rule we have to resort to the rules 
of the internal law of a certain foreign state, or country, we still may have to eliminate 
from our consideration certain of these rules as procedural and thus not applicable in 
our own courts, or as not applicable in our courts for some other reason. This problem 
has been called by Robertson and other authors a problem of “secondary characteriza- 
tion.” Dean Falconbridge dislikes this term, but his reason for doing so has not be- 
come quite clear to me. As a matter of fact, it is in this very connection that I do not 
understand him and that I find it necessary to express doubts. In some way which I 
just cannot understand, the author has tried to tie up the secondary characterization 
with the characterization of the problem with which we have to start in every choice of 
law case. He repeatedly emphasizes that in this characterization of the question we 
should not look exclusively to the system of concepts prevailing at the forum but that 
we should throw preliminary glances to the legal system of the country or countries 
that may presumably turn out to be applicable and that in our characterization of 
the question we should allow ourselves to be influenced by what we find in that pre- 
sumably applicable foreign law. I have to confess not only that I do not understand 
how this mental process is to be carried out but that I am also afraid that any effort 
to follow this prescription will to a large extent undo the author’s own efforts at 
mental clarification. 

While disagreeing with Dean Falconbridge’s partial undoing of his own efforts, I 
think, however, that I can see his motive. Dean Falconbridge is one of the few authors 
in English-speaking countries who are familiar with the penetrating inquiries that 
have been carried on in the field of conflict of laws in continental European countries. 
He is particularly familiar with, and obviously impressed by, the work of Franz Kahn 
of Germany’ and René Bartin‘* of France, who were probably the two most acute 
thinkers in the field at the turn of the century. 

Both Kahn and Bartin were children of the liberal late Victorian age, with its belief 
in the immediately possible achievement of international harmony in the political as 

‘Collier v. Rivaz, (1841) 2 Curt. 855; Bremer v. Freeman (1857) 10 Moore P.C. 306; 
In re Lacroix, (1877) 2 P.D. 94; In re Trufort, (1887) 36 Ch. D. 600; In re Johnson, [1903] 
t Ch. 377; In re Annesley, [1926] 2 Ch. 692; In re Ross, [1930] 1 Ch. 377; In re Askew, [1930] 
2 Ch. 259; In re O’Keefe, [1940] Ch. 124. 

5 Gesetzeskollissionen, ein Beitrag zur Lehre des internationalen Privatrechts (1891) 30 
— Jahrbuecher 1, repr. in 1 Kahn, Abhandlungen zum internationalen Privatrecht 

1928) 1. 


* De l’impossibilité d’arriver a la solution définitive des conflits de lois, 1897 Journ. Clunet 
225; repr. Etudes de droit international privé (1899). 
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well as in the commercial and the economic fields. To the scholars of that age, the con- 
flict of laws appeared as the technique by which the differences between the various 
legal systems of the world could be bridged over, and through which there could be 
achieved uniformity of decision, at least in individual cases. Wherever a case might 
happen to come up for decision, it should be possible, by means of properly developed 
choice of law rules, so these scholars hoped, to reach one and the same decision. The 
ideal was admirable, but it was exactly through Kahn and Bartin that the somewhat 
naive expectations were subjected to a shock. In his famous article on The Impossibility 
of Reaching a Definitive Solution of the Conflicts of Laws,’ Bartin proved that cases 
might be decided differently in different countries, even if the countries concerned all 
had literally the same choice of law rules. The reason for this disheartening discovery, 
which had shortly before also been made by Kahn, was the simple fact that one and 
the same case might be subsumed in different countries under different ones of the 
uniform choice of law rules, and that one and the same problem might, for instance, 
be characterized in one country as a problem of the law of matrimonial property and 
thus be referred to the law of the parties’ domicile at the time of the conclusion of the 
marriage, and in another country as a problem of the law of succession upon death and 
thus referred to the law of the place where the decedent was domiciled at the time of 
his death.* Efforts to eliminate this source of possible diversity of decision have never 
ceased since, and Dean Falconbridge’s own ideas constitute a new attempt in this di- 
rection. Such efforts are of little avail because the goal of complete international uni- 
formity of decision is unattainable. The end of the conflict of laws is a more modest 
one. For a long time to come laws will remain different in different countries. These 
differences, while they may occasionally be due to mere historical chance and acci- 
dent, are very frequently based upon profoundly different social and political ideals.* 
In the conflict of laws we cannot hope to do more than prevent glaring injustices which 
might result if a case were decided under a law with the application of which the 
parties could in no way reckon when they engaged in the activities out of which the 
later law suit arises. But in every country we shall continue to insist upon the enforce- 
ment of certain basic policies of our own and, to some extent, we may also be willing 
to help other states and countries in the prevention of the evasion of laws which they 
regard as important, for instance laws prohibiting certain marriages or limiting 
grounds for divorce. These statements are not meant, of course, to imply that we 
should completely lose sight of the ideal of uniformity of decision, but insofar as this 
ideal is obtainable at all, the remedy for the present shortcomings ought not to be 
sought in complicated and complicating theories of characterization or renvoi, but in 
a continuous refinement of the choice of law rules, which in their present underdevel- 
oped state are of a generality and crudeness which would not be tolerated in any 
other field of the law. The way in which such refinement is to proceed is exemplified 
in numerous of the discussions of detailed problems in our book under review, for in- 
stance in the author’s chapters on contract and conveyance, on agency, authority and 
power, on succession and administration, or on mortgages. It is surprising that Dean 


7 Ibid. 


* See the case from which Bartin started his discussion, Alger, 24 décembre 1889, 1891 
Journ. Clunet 1171. 


* Cf. Nussbaum, Public Policy and the Political Crisis in the Conflict of Laws, 49 Yale 
L.J. 1027 (1940). 
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Falconbridge has not developed a more systematic approach to this problem, especially 
since he shows his familiarity with the work of Ernst Rabel'* and the late Robert 
Neuner." If the conflict of laws is to emerge from its present unsatisfactory state it 
has to proceed upon the lines shown by these profound and pioneering thinkers and in 
the techniques which have been developed and applied in this country by Lorenzen, 
W. W. Cook, the late Chief Justice Stone,” and quite recently by V. Fowler Harper." 

There is one other major point at which I feel myself compelled to take issue with 
the learned author. In an incisive discussion of the recent decision of the Judicial 
Committee of the Privy Council in Vita Food Products v. Unus Shipping Company, 
Dean Falconbridge inveighs against Lord Wright’s holding that certain problems of 
the law of contracts, including problems relating to the very validity of an alleged con- 
tract itself or of a certain clause contained therein, shall be decided under the rules of 
the law the application of which has been stipulated by the parties themselves. In 
that respect agreeing with W. W. Cook, Lord Wright, in a statement which may per- 
haps be called a dictum, goes so far as to say that the parties may stipulate even a law 
with which the contract does not have any objective contact. Referring to Cook’s dis- 
cussion of the problem, Falconbridge observes that “‘it is doubtful, however, whether 
he [Cook] gives any example which quite touches the crucial point, namely, that the 
parties cannot by any contractual provision (whether by the incorporation of provi- 
sions of some foreign law or otherwise) render intrinsically valid a contract which is 
intrinsically invalid by its true proper law (ascertained on substantial considera- 

"8 These last words “invalid by its true proper law” reveal the author’s 
position and, it is respectfully submitted, the author’s fallacy, with respect to which, 
it must be said, he finds himself in highly respectable company.'* However, the fallacy 
of that position has also been pointed out by at least equally respectable authority,?’ 
and with such force and frequency that one can only be astonished that it has still not 
been generally recognized. 

If we assume that the conflict of laws belongs to a higher legal order than the internal 
laws of the various countries and states, and if that higher system contains a choice 
of law rule declaring that problems of the law of contract are to be decided under the 
law of the place of contracting, or under the law of the place of performance, or under 


%© Conflict of Laws 47 (1945); also 5 Zeitschr. f. ausl. u. intern. Privatrecht 243 (1931); 
1933 Revue de droit intern. privé 1. 


™ Der Sinn der internationalprivatrechtlichen Norm, Bruenn 1932; Policy Considerations 
in the Conflict of Laws, 20 Can. Bar. Rev. 480 (1942). 


Cf. Cheatham, Stone on Conflict of Laws, 46 Col. L. Rev. 719 (1946). 
*3 Policy Bases of the Conflict of Laws, 56 Yale L.J. 1155 (1947) . 


*4 [1939] A.C. 277. 5 P. 340. 


Melchior, Die Grundlagen des deutschen internationalen Privatrechts 500 (1932); 
Niboyet, La théorie de l’autonomie de la volonté en droit international privé (1927) Rec. 
Acad. Droit Intern. 5; Westlake, Private International Law (Bentwich’s ed.) 302; 2 Beale, 
Conflict of Laws 1079 (1935); Judge L. Hand in E. Gerli & Co. v. Cunard S.S. Co., 48 F. ad 
115 (C.C.A. ad, 1931). 


17 See especially Nussbaum, Principles of Private International Law 157 (1943); Battifol, 
Les conflits de loi en matiére de contrats (1938); Wolff, Private International Law 420 (1944); 
Cook, Logical and Legal Bases of the Conflict of Laws 389 (1942); see also Nussbaum, Conflict 
Theories of Contracts: Cases versus Restatement, 51 Yale L.J. 893 (1942). 
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the law of the place with which the contract has the most significant objective con- 
tacts, then it is, of course, justifiable to speak of a proper law of the contract the pro- 
vision of which the parties do not have the power to eliminate by their own stipula- 
tion. The lack of such power does not follow, however, from any rule of the conflict of 
laws but from the internal proper law thus determined by the supra-state conflict of 
laws. The same lack of power exists where we conceive, as we all, including Dean Fal- 
conbridge, now generally do, of the rules of conflict of laws as parts of the various sys- 
tems of national laws of the countries and states of the earth, and the conflict of laws 
of some particular country or state has unmistakably, perhaps by statutory fiat, 
adopted some one of the objective theories. 

There are authors and courts who assert that some such rule is unmistakably con- 
tained in the conflict of laws of some or even all American states. There are other 
authors and courts, however, who deny the existence of such a rule and who maintain 
that with respect to contract problems the law is in such an unsettled state that none 
of the various rules from time to time proposed can be regarded as really constituting 
the clearly binding and settled rule. Among those who think that the question is still 
an open one there are some who believe that of all the competing rules the intention 
of the parties rule is the best, and who therefore advocate its general and clear-cut 
adoption."* In England, the state of the literature and the cases even seems to allow 
the statement that the intention of the parties rule is the one which is actually in 
force, that polemics against the rule are too late unless they are aiming at its repudia- 
tion, and that discussion de lege lata must be limited to the details of the rule’s applica- 
tion and to alleged exceptions. One of these alleged exceptions, which has found ex- 
pression in a few American cases,"® but has been expressly refuted by Lord Wright in 
the Unus case, maintains that, if the parties are at all free to determine the law ap- 
plicable to their alleged contract, they are limited in their choice to the laws of one of 
those countries or states with which the contractual relation has some real and ob- 
jective contact. 

The alleged exception seems to be as little justified as the objections against the in- 
tention of parties rule itself. Under modern conditions, as distinguished from those 
prevailing under the Holy Roman Empire, we have to start out upon the assumption 
that every state or country is free to choose those choice of law rules which to its law- 
making authorities appear to be the best suited to achieve justice as understood by 
them. In this situation there cannot be found any reason why a state, through its 
legislature or its courts, should not lay down the following rule: Whenever parties to 
a situation which is alleged by one to have given rise to a legally enforceable contract, 
have in some ascertainable way expressed the opinion that disputes which may later 
arise out of that relation shall be decided under the legal system of some particular 
state or country, such law shall be resorted to whenever such a dispute actually arises. 
This formulation may sound cumbersome, but, as it has been shown so convincingly 
by Cook and Falconbridge himself, in the conflict of laws we have occasionally to use 
cumbersome language lest we be misunderstood. Now, if we express our proposition 
in this form, it should be clear that there is no reason, at least of legal theory, why it 


18 See especially Cook, Nussbaum, and Battifol. 

19 Owens v. Hagenbeck Wallace Shows Co., 58 R.I. 162, 192 Atl. 158 (1937); Brierley v. 
Commercial Credit Co., 43 F. 2d 724 (D.C. Pa., 1929); Bundy v. Commercial Credit Co., 
200 N.C. 511 (1931); see also 2 Beale, Conflict of Laws 1081 (1935); 6 Page, Law of Con- 
tracts § 3571; 2 Wharton, Conflict of Laws §§ 427n, 4270 (3d ed.). 
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might not be adopted by a state or country. A state or country, in determining which 
choice of law rule it wishes to adopt for contract problems, must in its choice of law 
rule state some point of contact, and that point of contact must be expressed in 
factual terms. When we adopt as point of contact the place of contracting, we mean 
that place at which there have happened those factual events which, as defined in 
the internal contracts law of the state’in question, transform preliminary talks and 
negotiations into a legally enforceable contract, for instance, under German law the 
place where the letter of acceptance has become accessible to the offerer, or, under 
American law, the place where the letter of acceptance has been mailed. If a country 
adopts the place of performance rule, it refers the case to the law of that place at 
which, according to the words uttered by the parties and the rules contained in the 
internal law of the state in question, cértain acts are to be done by one of the parties 
or by both. Why should it be “logically” impossible for a state to refer the decision of 
a contract problem to the law of that state of which the parties have ascertainably 
and jointly spoken or thought as determinative of controversies that may actually 
arise out of their relation? There simply does not exist any such “logical” reason. If a 
state adopts that rule, then the law thus determined by the parties is the proper law 
of the contract and it is inconsistent to say that, by their understanding, they cannot 
exempt their contract from the prohibitive or restrictive provisions of the proper law. 
The law to whose prohibitive, restrictive, and other provisions the alleged contract is 
subject is the law referred to by the parties, just because it is the proper law and it is 
the proper law simply because the choice of law rule of the forum declares it to be such. 

The only objections which could properly be raised against the intention of the 
parties rule in the sense just stated are objections made upon grounds of legal policy- 
But before discussing such objections, let us first see what arguments can be made in 
favor of the rule. If we agree that it is one of the very basic policies of the conflict of 
laws to prevent the application of a legal system of which the parties could not have 
thought, or, to express the same idea in a positive way, if we regard it as one of the 
principal purposes of the conflict of laws to protect the justified expectations of the 
parties,** then the intention of the partiés rule is the one which fulfills that purpose 
better than any rival rule, and quite particularly better than the place of contracting 
rule. If the parties have agreed upon the application of some particular law, then they 
have thought and acted in accordance with it. The place of contracting, on the other 
hand, may be dependent upon completely accidental circumstances which have no 
connection whatsoever with the thoughts, disposition, and acts of the parties. We 
have hardly to refer to the often mentioned case of the letter of acceptance being left 
in the pocket of the offeree and mailed by him at some place accidentally touched 
upon in the course of a journey, or of the contract concluded in the smoker of a rail- 
road train. 

Insofar as it is not based upon invalid grounds of “logic,” opposition to the inten- 
tion of the parties rule has been motivated by the fear that the rule might too easily 
lend itself to evasion of the law. But which law is it that the opponents fear might be 
evaded? All the prohibitive and restrictive provisions of the law chosen by the 
parties apply because, under the intention rule, that law is the proper law of the con- 
tract. There are also applicable all those prohibitive and restrictive rules of that law 
which the plaintiff has invoked as the forum and which are regarded in that law as 


* Cf. Rheinstein, The Place of Wrong, 19 Tul. L. Rev. 4, 17 (1944). 
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sufficiently important to merit classification as rules of public policy. If a state thinks 
that a contract should not be enforced because it was made in contravention of an 
important prohibition of the place where the agreement was made, i.e., actually 
negotiated and perfected, it can perfectly well do so by an appropriate exception to 
the general intention of the parties rule, just as it can refuse to enforce a contract 
whose performance is prohibited by some important rule of the place at which an es- 
sential part of the performance activities is to be actually carried out. Just like any 
other rule of the conflict of laws, the intention of the parties rule has to be refined by 
sub-rules dealing with certain special situations. Life is too complex to be caught in a 
few rules of appealing, but deceptive, simplicity. The intention of the parties rule must 
also be supplemented by another choice of law rule to take care of those innumerabl 
cases in which no intention of the parties with respect to the applicable law can be di 
covered. The best rule for such cases would seem to be that which refers the decision 
of contracts problems to the law of that place with which the alleged contract has the 
most significant actual contacts. To label this or any other law, the law which the | 
parties are presumed to have intended or which they would have selected hypotheti- ! 
cally if they had thought of the problem, is nothing but a misleading playing with 
words. Where ascertainably the parties have not given any thought to the problem, 
the law has to step in with a rule of its own, just as it has to do in all those innumer- 
able non-conflicts cases in which a testator or a contracting party has forgotten to 
take care of a situation for which he might have provided but which has escaped his 
foresight.“ Thus, the intention of the parties rule needs refinement and supplementa- 
tion. Whether we should refine it by limiting the parties’ choice to those laws with 
which their transaction has some factual connection is not a question of logic but of 
legal policy. From that point of view some objections may indeed be made against the 
choice of a law which does not have any connections with the transaction in question. 
The choice of some unknown law may have been imposed upon one party to the 
transaction by the other, especially where the latter is occupying an economically or 
otherwise dominant position. That danger may be guarded against, however, by the 
application of rules against duress, undue influence, or similar abuses, as they may be 
found in every civilized legal system. There also remains the practical difficulty with 
which the court may be faced when it is asked to ascertain and interpret some foreign, 
conceivably exotic, law. This effort should not be asked of the court unless there are 
some good, objective reasons. It ought to be considered, however, that the example of 
the stipulation of the law of Afghanistan in a contract between parties in Illinois and 
New York belongs to the realm of unreal horribles. If parties to a transaction stipulate 
some law other than that of their respective places of business or domicile, they will 
hardly do so without cause. In the Umus case itself Lord Wright pointed out that the 
case had some real connections with English law, even though the transaction was one 
of shipment of herring from Newfoundland to New York in a Nova Scotian ship. The 
insurers of both ships and cargo were most likely to be English,and they are the parties 
ultimately interested in the distribution of a loss resulting from shipwreck. In a well- 
known American case” Florida law had been stipulated in a contract made in Indiana 
between a circus company and a circus artist, although none of the parties’ acts under 
the contract was contemplated as performable in Florida. Should the court, before in- 


* Cf. Rheinstein, Cases on Decedents’ Estates 597 (1947). 
* Owens v. Hagenbeck Wallace Shows Co., 58 R.I. 162, 192 Atl. 158 (1937). 
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validating the provision, not have considered the well-known fact that Sarasota, 
Florida, is the circus capital of the United States? It is possible, of course, that this 
very fact may have influenced Florida legislation to give undue advantages to circus 
owners. If such a situation should be discovered, the court might well have refused to 
enforce the Florida provision against the artist. But without such factual ascertain- 
ment the decision appears to be unjustified. It may well have been that circus people, 
by uniform stipulation of Florida law, would like to give to their contracts that cer- 
tainty which the advocates of international uniformity are so anxious to achieve and 
for which we should certainly strive as long as there are no really important counter- 
policies. 

I have dwelt at some length upon these two topics of characterization and intention 
of the parties because I believe that Dean Falconbridge’s book has such weight and 
merit that it will have a considerable influence upon future developments in the con- 
flict of laws. In these two major, and also in a few minor, respects I am unable to agree 
with the learned Dean of Osgoode Hall. I am offering these observations in the hope 
that he may perhaps consider them when, as he undoubtedly will, he continues to 
favor the profession with his pertinent discussions of current decisions. 

Having stated my points of disagreement I should not like to fail}to direct the reader’s 
attention to those parts of the book which appear to me to be particularly helpful and 
clarifying. In addition to Dean Falconbridge’s extensive treatment of the renvoi, the 
reader will particularly enjoy his clarifying analysis of cases involving property ques- 
tions. There the author shows not only the necessity of distinguishing between the 
contract and the property aspects of such transactions, but also how this distinction 
is to be carried out. He demonstrates the worthlessness for choice of law cases of the 
distinction between real and personal property and the necessity to distinguish in such 
cases between movables and immovables; he also furnishes the reader with a reliable 
guide as to how this distinction is to be made in particular types of cases. There are 
trenchant discussions of mortgage problems, of cases of family status, especially adop- 
tion, and of torts. But to pick out any more special parts would be invidious. Dean 
Falconbridge’s monographs constitute in their totality a coherent and impressive 
treatise of the conflict of laws. We are grateful that they have now been made so 
easily accessible in this stately volume. 

Max RHEINSTEIN* 


Selected Articles on the Conflict of Laws. By Ernest G. Lorenzen. New Haven: Yale 

University Press, 1947. Pp. 542. $10.00. 

In no field of the law has there been a richer outpouring of distinguished writing in 
the last five years than in the field of conflict of laws. England and Canada as well as 
the United States have contributed. We have had from England Martin Wolff’s Pri- 
vate International Law, published in 1945, a penetrating treatment which draws sub- 
stance from the soil of Continental scholarship. From Canada we have had this year 
Dean Falconbridge’s Essays on the Conflict of Laws, a collection of writings in which pre- 
cise scholarship is wedded to good sense. In this country we have had Walter Wheeler 
Cook’s Logical and Legal Bases of the Conflict of Laws, published in 1942, notable for 
its distinctive critical method, and Ernst Rabel’s Conflict of Laws: A Comparative 


* Max Pam Professor of Comparative Law, University af Chicago. 
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Study, published in 1945, the first of a projected series of comparative studies, in 
which encyclopedic learning has given almost a new dimension to American writing 
in this field. To this uncommon array must now be added Professor Lorenzen’s volume, 
comprising essays written over a period of thirty-five years. That this collection may 
stand proudly in the company which it has joined is a just tribute to the life work of a 
scholar 


The volume deals with most of the crucial issues in conflict of laws: the renvoi, the 
theory of qualifications or characterization, the choice of law governing torts and con- 
tracts, and the problem of out-of-state divorce. There are, in addition, essays on Huber 
and Story, and several special studies. Perhaps the only major battleground which is 
not traversed is that of the constitutional aspects of choice of law in the United States. 

The essays here included reveal in full sweep the two principal features of Professor 
Lorenzen’s thinking in conflict of laws. He is concerned with demonstrating that a 
rigid territorial view of the choice of law is neither compelled by the spirit of Anglo- 
American law nor justified by the rational ends which the discipline of conflict of laws 
ought to serve. He is concerned also with the broadening of the common-law lawyer’s 
horizon to permit a view of foreign law as a basis of critical and constructive under- 
standing of our own. 

A general statement of Professor Lorenzen’s critique of the territorial view is found 
in his classic essay, appropriately placed at the forefront of the volume, entitled “Ter- 
ritoriality, Public Policy and the Conflict of Laws.” In other studies here included he 
has applied his general thesis to the solution of more specific problems. In that en- 
deavor he has stressed, for example, the value of the alternative reference in conflict 
of laws, which would uphold a consensual transaction in point of formalities and per- 
haps of capacity where it would be upheld by any one of the possibly applicable laws. 
In the field of torts he has argued for a less mechanical rule than that of the lex loci 
delicti, and in the field of contracts he has set up a hierarchy of references beginning 
with the intention of the parties. Professor Lorenzen would, I am sure, be the first to 
agree that what is needed is a more particularistic study of types of torts and con- 
tracts, with a view to working out principles of choice of law that will have relation 
to the various interests affected.t One wishes that Professor Lorenzen had pursued his 
thesis along such lines, particularly with regard to contracts. He notes with com- 
mendation the principles drawn up in 1908 by the Institute of International Law for 
the treatment of commercial contracts. Those principles reflected a breakdown of the 
general problem by particular subject matter, as for example contracts of insurance, 
contracts of employment, contracts of carriers, construction contracts, and others. His 
comment, however, is that the method thus adopted is not one for judicial decision 
but rather one requiring “a survey of the whole field of contracts and the mode in 
which the business is conducted.”* Whether the task is a judicial or a legislative one, 
there can be no doubt that it would be immeasurably advanced by the labor of scholars. 

In his employment of the materials of foreign law Professor Lorenzen has revived 
the tradition of Story, although on many matters there are important points of differ- 
ence between them. It is a laudable characteristic of Professor Lorenzen’s thinking 
that despite his rejection of Story’s territorial views he is able, in celebrating the cen- 

* For attempts to utilize such an approach in the problems of carriers’ liability and of inter- 
state defamation see Notes, 54 Harv. L. Rev. 663 (1941); 60 Harv. L. Rev. 941 (1947). 

*P. 312. 
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tenary of Story’s treatise, to salute that work as the beginning of a new era in the 
treatment of conflict of laws. It is to be regretted that the present volume does not 
contain Professor Lorenzen’s essays on the French and German conflict of laws, 
which would no doubt have extended the length of the book unduly unless other 
sacrifices were made. It is also to be regretted that the volume does not include a 
short piece published in 1941 on unification between Latin America and the United 
States in the rules of private international law relating to commercial contracts.‘ That 
essay, though brief and not fully documented, is a suggestive study in the possibility 
of securing greater harmony between conflicting systems of conflict of laws by piercing 
the crust of absolute rules to reach the core of objectives. 

While a collection of essays lacks something of the coherence of a systematic treatise, 
it has one distinctive merit. It constitutes a kind of intellectual autobiography. It 
would be surprising if a mind as searching as Professor Lorenzen’s had failed to take 
new ground as reflection mounted. Such a movement is best revealed in his essays on 
the renvoi and the theory of qualifications. Starting out with a rather stiff disapproval 
of the renvoi and a rather staid insistence that qualification or characterization must 
be made according to the law of the forum, he shifted to a more qualified position in 
both these fields. This is not the place for a discussion of these subtleties, however 
rare it is for a writer on the conflict of laws to resist them. It may perhaps suffice to 
say that the later position adopted by Professor Lorenzen is one in which common 
sense is not displaced by the momentum of abstract logic, as is the besetting danger 
when one turns to these subjects. 

This work will continue to leave its mark on the minds of those who are called upon 
to deal with one of the most elusive and at the same time fundamental areas of the 
law. Like all important works in the realm of ideas, it represents not a final position 


but a marker on the road to the accommodation of views. Even those who do not agree 
with all of Professor Lorenzen’s formulations would undoubtedly accept this estimate. 
For, to change the figure, in the creation of pearls in the life of ideas, it falls to the lot 
of the same scholar to be now the bivalve, now the grains of sand. 


Paut A. Freunp* 


Real Covenants and Other Interests Which “Run with Land”. By Charles E. Clark 

Chicago: Callaghan & Co., 1947. Second edition. Pp. lv, 310. 

In reviewing the first edition of Clark on Real Covenants and Other Interests W hich 
““Run with Land” for the readers of the Harvard Law Review, Professor Chafee, after 
predicting that the monograph would be of great value to practitioners and law 
teachers, emphasized the confusion in the law which Judge Clark’s monograph had re- 
vealed and concluded with the suggestion that reform would not be possible until a 
statute agreeable to a considerable number of legal thinkers was drafted. He proposed 


336 Yale L.J. 731 (1927); 37 Yale L.J. 849 (1928); 38 Yale L.J. 165 (1928); 39 Yale L.J. 
804 (1930). 


4 Uniformity between Latin America and the United States in the Rules of Private Inter- 
national Law Relating to Commercial Contracts, 15 Tulane L. Rev. 165 (1941). 


* Professor of Law, Harvard University. 
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the American Law Institute as the agency most likely to solve the difficulties which 
Judge Clark had so ably brought to light." 

The second edition of Judge Clark’s monograph, which has now become a classic, 
demonstrates that confusion, if not chaos, continues to dominate the American law of 
covenants. The text of the first edition has been reprinted with few changes for, as 
Judge Clark reports, “thoughtful reconsideration .. . . afforded conviction that no 
changes of substance should be made in those conclusions.”* In addition to the 1929 
text, the second edition contains a seventy-five page appendix entitled “Exceptions to 
the Restatement of the Law of Real Covenants.” This, which is largely a reprint of 
articles by Judge Clark and by Mr. Henry Upson Sims which originally appeared in 
recent volumes of the Yale Law Journal and the Cornell Law Quarterly, is a vigorous 
and spirited, if not heated, attack upon the American Law Institute’s Restatement of 
the Law of Covenants and its Reporter, Professor Rundell. Whether one agrees with 
Judge Clark or with Professor Rundell as to what are the rules which the American 
courts have developed, it must be evident that, in this instance, the attempt to restate 
the law has not yet served to clarify it. The failure of stare decisis, even though the 
cases have been subjected to the searching analysis of the American Law Institute, to 
afford a reasonably clear set of rules indicates, as Professor Chafee suggested in 1929, 
that comprehensive legislation is essential. In 1941, Judge Clark made a start by pro- 
posing legislation to limit the duration of covenants and related interests to thirty 
years. In the second edition of Covenants he has continued his efforts toward this 
goal by the addition of a new chapter entitled “Legislative Restriction of Running 
Interests.’* None of the drafts thus far formulated covers the entire field of covenants 
and hence the need for a comprehensive statute to preserve the advantages and to 
avoid the defects of the common law remains unsatisfied. So long as this continues, 
many programs for the development of land will either be blocked or seriously impeded 
by antiquated restrictions or by doubt and uncertainty as to the rules of law which 
are applicable. It is to be hoped, therefore, that agencies which are both influential 
and enlightened will undertake the task of drafting a model comprehensive code of 
the law of covenants and related interests in land. 

SHELDON TEFFt* 


Right To Fly, The. By John C. Cooper. New York: Henry Holt & Co., 1947. Pp. x, 

380. $5.00. 

The principal theme of Mr. Cooper’s book is that air power is the sum of military 
and civil aviation, and not military force alone. This seems to be a simple enough con- 
cept, and it would be surprising if anyone could be found to deny it. We can be sure 
that a true-or-false test on this issue would produce an almost unanimous answer of 
“true” from the militarist, the statesman, and the ordinary citizen. The difficulty is 
that too many of those in authority act as though it were not true. Mr. Cooper has done 
a real service in developing this point, since the future well-being of the world may de- 
pend upon a course of action that recognizes the inseparability of civil and military 
air power. 

* 43 Harv. L. Rev. 334 (1929). * Preface. 

3 Clark, Limiting Land Restrictions, 27 A.B.A.J. 737 (1941). 

* Professor of Law, University of Chicago. 
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The aircraft that carries commercial cargo today is a prospective carrier of an 
atomic bomb or a capsule of deadly bacteria. Troops and their supplies can use the 
same airplanes as business and pleasure passengers. But what is less frequently ap- 
preciated is that airline operation and private flying provide a choice means of train- 
ing large numbers of flight and ground personnel, of discovering and testing new appli- 
ances and techniques and of perfecting essential ground aids, all highly necessary for 
military purposes. 

Mr. Cooper points out these facts. He also reminds us that at the end of the last 
war the allies were determined to eliminate Germany as a potential air power. Their 
failure to do so is traceable to President Wilson’s insistence that Germany’s civil avi- 
ation not be hampered. It was this carefully protected “civil” aviation that trained 
the Luftwaffe and provided the vehicles for the German paratroopers of World War II. 

The three major air power problems that face the world today are listed by Mr. 
Cooper as 1) the future of German and Japanese air power, 2) the larger problem of 
universal disarmament, and 3) the control of commercial aviation “so that air transport 
itself does not become an instrument of unfair nationalistic competition or aggression 
and, thus, the source of international misunderstanding and dangerous ill feeling.” 

Consideration of these three problems constitutes the main burden of this book. In 
addition, several excellent chapters discuss the present and potential air power of the 
countries of the world. Mr. Cooper concludes that from a long range view, this coun- 
try and Russia are the two great air powers, but that Russia’s chance of achieving this 
position is dependent on the further development of its resources and the skills of its 
people. 

On the first of the three major points, Mr. Cooper warns that the drafts of the cur- 
rently proposed German and Japanese peace treaties echo the errors of Versailles. They 
seek to control only the purely military half of air power. Mr. Cooper suggests an in- 
ternational trusteeship of the German and Japanese airspace as the simplest and 
soundest method for regulating the total air powers of these axis countries.' “Under 
such a system, policing would be comparatively simple. No aircraft could use the air- 
space of the present enemy states until licensed by the United Nations agency. No 
military air force could be built up under the guise of a commercial organization.” 

Mr. Cooper’s suggestion is a good one as far as it goes. The real difficulty will begin 
with operation under the trusteeship. Then the trustees will be faced with the same 
perilous alternatives that face us in Germany today—the choice between strict control 
and full economic rehabilitation. 

Air power presents some special problems for universal disarmament because of the 
seemingly insoluble overlapping of what might be called legitimate and illegitimate 
uses, and the consequent inability to define military aviation. A battleship and an 


* Aviation has forced the individual property owner to be satisfied with something less 
than the doctrine of cuius est solum eius est usque ad coelum, and until 1919 representatives of 
the various powers debated whether the air easement should be national or international. The 
national view of exclusive sovereignty over territorial airspace, with international freedom of 
the air over the high seas, came out of the Paris Convention of 1919 and is now accepted as 
the law. 

A large part of The Right To Fly is devoted to a discussion of the establishment of the 
principle of the exclusive sovereignty of a nation over the airspace above it. The author con- 
cludes that the basis of national air power is a nation’s exclusive sovereignty over its own air- 
space. 
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aircraft carrier are unequivocally instruments of war, but what is an airplane having 
a speed of 400 miles an hour, a capacity of ten tons, and a range of 10,000 miles? Un- 
derstandably, Mr. Cooper does little more than to state the issue and to declare it 
should be clarified. It would appear to the reviewer that the physical tools of war are 
secondary to the mental and spiritual attitudes of the world’s people. Most of us would 
sleep better in an arsenal with a peaceable man as company than in a soft meadow with 
an unarmed but vicious savage. A peaceful world requires something more than the 
grounding of airplanes that have possible military uses. 

The third major point considered in this book, the control of international commer- 
cial aviation, is a subject that for many years occupied Mr. Cooper’s attention as one 
of the chief executive officers of Pan American Airways. Mr. Cooper has written a 
thorough account of the international negotiations affecting commercial aviation and 
of the operation of airlines under the patterns determined by these negotiations. How- 
ever, to understand the implications of the author’s comments it is important to re- 
alize that he is by profession definitely committed to the point of view of a high-tariff 
“protectionist” and of a monopolist. 

The protectionist position appears at several points, as for example: 

As to the economic advantages of the free right to trade claimed by Grotius under his view 
of the law of nations, I am not at all certain that the economically uncontrolled right of entry 
of foreign merchant vessels into national ports has always been a source of ultimate advantage 
to world economy. It may approach treason to make such a suggestion, but the world is in a 
state of transition, and it might be advantageous to reconsider world transport, both ocean 
shipping and air transport, as a single economic unit. 

When a merchant vessel, for example of British registry, enters a foreign port, for example 
American, and discharges its cargo and then offers for sale its available load capacity for the 
carriage of outbound American cargo, the British vessel is actually offering for sale in the 
American port a British product in direct competition with a similar American product 
(the load capacity of American vessels) and without the price protection of a protective or 

[Italics added]. 


It is interesting to note that Mr. Cooper begins this thought by questioning the ad- 
vantage of free trade to “‘world economy,” and ends two sentences later by showing 
only a possible disadvantage to one small segment of the economy of one nation. No- 
where does the author recognize even the possibility of advantage to the rest of the 
nation, or to the rest of the world, of securing transportation at the cheapest cost. 

The monopolist point of view appears throughout the work. This is developed as a 
part of Mr. Cooper’s continually expressed concern that some sort of international con- 
trol may be necessary “to prevent air transport from becoming an instrument of un- 
fair nationalistic aggression and thus the source of serious international misunder- 
standing and dangerous ill feeling.” Mr. Cooper does not elaborate on this concern, 
nor does he state why this problem is a special one for aviation. One would think that 
the race to acquire many natural resources, such as petroleum, uranium, bauxite, and 
others, presents similar opportunity for competitive aggression. We could extend the 
inquiry further to the rivalry between national producers of cotton, rubber, movies, 
automobiles, and so on. At this point it becomes clear that this sort of talk is the 
classic approach to cartels. This is exactly what Mr. Cooper has in mind, although he 
does not say so, for international aviation. By indirection, he wishes to leave the im- 
pression that it is necessary to do away with competition in international air trans- 
portation and to adopt the insidious chosen-instrument doctrine espoused by Pan 
American, in order to prevent this undefined “unfair nationalistic aggression.” 
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The Right To Fly cites with apparent approval the British government plan of na- 
tionalizing its international aviation. Then in the final chapter we read: 

We must face the problem that all industry and air operations are nationalized in the 
Soviet Union, that international air transport operations, though not manufacturing air- 
craft, have been nationalized in many other countries, including Britain, France, Canada, and 
South Africa. Costs do not mean the same thing under nationalization as under free enter- 
prise. A government can purchase success in an international competitive market at figures 
which free enterprise cannot meet. These things must be considered in planning for the future. 


It is hardly necessary to defend here the system of free enterprise on which Mr. 
Cooper delicately casts doubt. Monopolists like Mr. Cooper believe that the fact that 
most European powers have a single international airline is an argument that should 
influence the conduct of our country. They neglect to point out that in every European 
country the railroads are also monopolies owned by the government. Our country, 
fortunately, is the world’s symbol of free enterprise; what we do here is everywhere 
closely watched by other champions of freedom. That is particularly true of our inter- 
national carriers that represent America in the major cities of the world as well as in 
many out of the way places. For that reason and for our own sake, it is hoped that nei- 
ther our ways of life, our civil liberties, nor our economic theories will be altered merely 
because some other country has momentarily adopted different ways, liberties, or 
theories which have features that appeal to the ambitions of one of our commercial 
interests. 

GrorcE A. SPATER* 


La Jurisprudence des prises maritimes et le droit international privé. By R. Jambu- 

Merlin. Paris: Librairie Générale de Droit et de Jurisprudence, 1947. Pp. 335. 

A maritime war usually necessitates an overhauling of prize law and procedure by 
the belligerents and prompts an increased interest on the part of admiralty practi- 
tioners and students of international law. This was the experience of World War I 
which repeated itself during the recent war. England,’ Canada,’ the United States,’ 
France‘ and the enemy nations’ enacted new rules and statutes relating to prizes 


* Counsel for Trans World Airline. 


* Prize Act, 2 & 3 Geo. VI, c. 65 (1939), amending the Naval Prize Act, 27 & 28 Vict., c. 25 
(1864); the Prize Courts (Procedure) Act, 4 & 5 Geo. V, c. 13 (1914), and The Prize Courts 
(Procedure) Act, 5 & 6 Geo. V,c. 57 (1915), by extending the prize law to aircraft and extending 
the powers relating to the establishment of prize courts under the Prize Courts Act of 1894 to 
protectorates and mandates; Prize Court Rules, St. R. & O. No. 1466, 2798 (1939) (superseding 
the Prize Court Rules, 1914-1917, everywhere except in Eire and the Union of South Africa); 
Prize Salvage Act, 7 & 8 Geo. VI, c. 7 (1944). 

* Canada Prize Act, 9 & 10 Geo. VI, c. 12 (1945), Can. Stats. (1945) ror. 


3 56 Stat. 746 (1942), An Act to facilitate the disposition of prizes captured by the United 
States during the present war, and for other purposes; 59 Stat. 581 (1945), 34 U.S.C.A. § 1159 
(Supp., 1946), An Act to facilitate further the disposition of prizes captured by the United 
States, and for other purposes; Prize Rules and Standing Interrogatories in Prize, U.S. Dist. 
Ct. for the S.D. of N.Y., Maritime Law Association Doc. No. 271 (1942). 


4 French Decree and Instructions on Maritime Prizes of Dec. 24, 1939, Journ. Off., 11351 
(1939), translated in U.S. Dept. Commerce, 3 Comp. L.S. 319 et seq. (1940). 

5 See the Italian Law of War of July 8, 1938, arts. 213 et seq., 6-1 Raccolta Ufficiale delle 
leggi e dei decreti, 4294 et seq. (1938), and The Rules of Procedure for the Adjudications of 
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either before or after they assumed belligerent status, and a number of interesting 
articles* or new editions of standard works on the subject? appeared in the English 
language. Dr. Jambu-Merlin’s work is to the knowledge of the reviewer the most re- 
cent contribution of a French author to the field. As the title (which may be translated 
as “Prize Cases and the Conflict of Laws”) indicates, the author does not purport to 
present a treatment of the entire subject of prize law but only of its private law and, 
particularly, conflict of laws aspects. The public international law problems, viz., the 
legality of the capture, nature of contraband, etc., are not dealt with. The author 
justifies this limitation by the fact that the private law aspects of prize law have been 
completely neglected in French literature and that they should be considered by a stu- 
dent of conflict of laws, like himself, rather than by a student of public international 
law. 

The author divides his work into two books entitled ““The Creation of Rights” and 
“The International Efficacy of Rights Definitively Adjudged.” The first deals accord- 
ingly with the choice-of-law rules and substantive law applicable in prize courts, 
while the second treats the recognition accorded by courts in subsequent litigation to 
adjudications of the prize courts. The first book consists of three parts dealing with 
the rights of ownership, creditors’ rights and the rights of insurers in prize cases. 

A substantial portion of the book (137 of the 316 pages) deals with the right of own- 
ership as a fundamental element in determining the enemy character of goods and 
vessels. As long as a naval war has not assumed global proportions the question of 
whether property is owned by neutrals will remain an important issue, although the 
vast extension of the concept of contraband has greatly reduced its significance. The 
author refers only briefly to the split between continental and Anglo-American prac- 
tice as to whether the domicile or the nationality of the owner controls and concen- 
trates on two private law problems which arise in corinection with the law regulating 
enemy character. The first concerns the passage of title. The ascertainment of the 
ownership of goods presents not only special problems regarding the permissible 
methods of proof but also complicated questions of contracts and conflicts law. The 
other group of problems dealt with under the heading of rights of ownership relates to 
the enemy character of vessels or goods owned by unincorporated or incorporated as- 
sociations. The remainder of the first book discusses questions clearly described by the 
chapter headings mentioned. The much more brief content of the second book is 
similarly well defined by the title indicated above. 


the Prize Tribunal of Sept. 5, 1939, 7-2 ibid., 5649 et seq.; the German Prize Law Code and 
Prize Court Code of Aug. 28, 1939, 1 Reichsgesetzblatt 1585 et seq. (1939), translated in 
U.S. Dept. Commerce, 3 Comp. L. Series, 35 et seq. (1940). 


® See Parry, The Prize Act, 1939, 3 Modern L. Rev. 298 (1940); Kunz, British Prize Cases, 
1939-1941, 36 Am. J. Int. L. 204 (1942); Rowson, British Prize Law, 1939-1944, 61 L. Q. Rev. 
49, 133 (1945); Rowson, British Prize Law, 1944-1946, 63 L.Q. Rev. 337 (1947); Fitzmaurice, 
Modern Contraband Control and the Law of Prize—Some Aspects, 22 Brit. Y. B. Int. L., 
73 (1945); Rowson, Scottish Prize Law, A Note, 62 L. Q. Rev. 132 (1946); Charteris, Notes on 
International Law, 13 Aust. L. J. 549 (1940), 14 Aust. L. J. 13 (1940); Diemont, South African 
Prize Courts, 58 So. Afr. L. J. 122 (1941); Jessup, Prize Rules, 36 Am. J. Int. L. 452 (1942); 
Knauth, Prize Law Reconsidered, 46 Col. L. Rev. 69 (1946); Sereni, Italian Prize Courts, 
em 37 Am. J. Int. L. 248 (1943); see also Riesenfeld, Book Rev., 36 Am. J. Int. L. - 
344 (1942). 


7 See for instance Colombos, The Law of Prize (ad ed., 1940). 
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The author has endeavored to treat the problems on a comparative basis, giving 
proper attention to the actual cases decided in various countries—Belgium, China, 
France, Germany, Great Britain and the Dominions, Italy, Japan, and the United 
States. The British cases are, of course, the most numerous. By far the greater number 
of cases relied upon were decided before World War II. Only five French, four Italian, 
and five British decisions rendered during the recent conflict are mentioned by the 
author. Although, for various reasons, prize law played a much smaller part in the 
last war than in World War I, the author has not given adequate treatment to recent 
English and colonial cases. This is to a large extent excusable for a scholar working on 
the continent, particularly with regard to colonial cases.* Nevertheless the defects are 
partly the result of a somewhat artificial delimitation of the subject. Thus the author 
has failed to take account of the English rule that ownership of goods by a neutral 
does not prevent condemnation if the neutral owns or is a partner of an enemy house 
of trade and has not dissociated himself from it,? nor of the rule that ownership by a 
neutral corporation does not exclude condemnation if the goods are in fact “the con- 
cerns” of an enemy branch.'* As a consequence he has overlooked the recent case of 
The Glenroy,* which held that goods owned by a neutral carrying on business through 
a limited company incorporated in an enemy country were liable to condemnation if 
they were so connected with the enemy branch as to be regarded as its concern. In the 
somewhat scanty treatment of the rights of creditors one also misses any reference to 
the rules pertaining to “compensation in lieu of freight.”” 

Even more regrettable is the author’s lack of attention to continental statutes, 
Several problems which are discussed with reference to World War I cases are now 
apparently settled by statute. Thus the German Prize Code of 1939 provides expressly 
that ownership controls the enemy character of goods and that transfers in transitu 
are not given effect until arrival at the port of destination. Similarly the Italian Law 
of War of 1938 contains a specific provision that a decree of condemnation passes title 
to all confiscated things free from any incumbrances, including mortgages,"4 without 
differentiating between ships and goods. 

In conclusion it may be said that although the book may fill a gap in the French 
literature, as the author claims, it does not add much to the information contained in 
Garner’s treatise, upon which the author has apparently heavily relied. Consequently 
it is not particularly helpful to the American student of prize law, who has access to 
and is able to read the recent foreign prize cases in the original. A book which treats 
prize law during World War II on the basis of all existing sources still remains to be 
written. 

STEFAN A. RIESENFELD* 


* Thus, Loxley v. Attorney General, 45 Ceylon N.L.R. 109 (1944), dealing with the pas- 
sage of title in maritime sales, is overlooked. 

* The Anglo-Mexican [1917] A.C. 422. 

1° The Liitzow, [1918] A.C. 435. * [1945] A.C. 124, 303. 


™ See, for instance, the recent cases of Wilhelmson v. The Attorney General, 45 Ceylon 
N.L.R. 103 (1944); The Sado Maru, [1947] P. 17. 


"8 German Prize Code, 1939, op. cit. supra note 5, arts. 8 and 9. 
“4 Italian Law of War, 1938, op. cit. supra note 5, art. 224. 
* Professor of Law, University of Minnesota. 





> rs 7 PO ke SO 


o ® 


BOOK REVIEWS 497 


Wills and Administration, Cases and Materials on the Law of. By Philip Mechem and 
Thomas E. Atkinson. Third edition. Brooklyn: The Foundation Press, Inc., 1947. 
Pp. xv, 732. $7.50. 

The past year has been unusually rich in the production of casebooks on Wills. 
Thus the third edition of Mechem and Atkinson (June 1947, pp. 732) was preceded by 
Laube’s Decedents’ Estates (August 1946, pp. 895) and by Rheinstein’s Decedents’ Es- 
tates (May 1947, pp. 1295). 

The first edition of the first named book appeared in 1928 and was comparatively 
small. The second is dated 1939. The third edition is about a hundred pages shorter, 
but its table of contents is substantially identical with that of the second, as are most 
of the cases. It contains, I think, just twenty-four new cases (without counting those 
in the footnotes). 

The appearance of a number of new cases and of the Model Probate Code, together 
with the resurgence of legal education after the war, are the professed reasons for a 
new edition since the prior one eight years earlier. 

Yet few of the new cases are the subject of periodical comment. Only one of them is 
used in Professor Rheinstein’s collection, and only six or seven are used by Professor 
Laube or cited in his footnotes. These late cases are not relatively very significant. 
Further, the fact is that the largely increased attendance in law schools does not seem 
to have affected the general tenor of the book, save to shorten it by a hundred pages. 
The appearance of the Model Probate Code, however, is an occasion of importance, 
and the editors have made generous reference to it. Such time as the reviewer gave to the 
other two books did not disclose in them a similar interest. I did not observe in any 
of the three that much if any attention was paid to The Annual Surveys of American 
Law now appearing from New York University. 

The boundary line between some courses cannot be closely drawn. Thus this casebook 
deals with some problems that others leave to the course in Conflicts, ¢.g., the privilege 
of a personal representative to sue in a foreign jurisdiction; with some constructive 
trust problems often left to the Trusts course, with rights of a spouse which may be 
referred to a Domestic Relations course, and to some extent with several Future In- 
terests issues, such as powers. 

I note that the other two compilers prefer generally to leave Conflict of Laws ques- 
tions out (one can’t be too sure without going carefully through each page and foot- 
note) but the reviewer thinks the time for this may justifiably be taken here. He would 
like to see more attention paid to the devices by which a testator seeks to protect his 
will, more thought given to the type of questions involved in probate jurisdiction, and 
possibly to types of remedies for fraud with respect to succession of estates. Nothing 
appears on joint executors and not much on joint and mutual wills. Joint wills are be- 
coming surprisingly common. Succession to community property is ignored, though we 
now have thirteen states under the community property system, and though the edi- 
tors have a chapter entitled “Property Rights of the Surviving Spouse.” (See Rhein- 
stein, pp. 966-967.) 

I have wondered at the captions, “Instruments Not Offered as Wills ”and “Instru- 
ments Offered as Wills.” Would not a single heading, “‘Tests of Testamentary Char- 
acter,” be more expressive? 

There has been much discussion as to the place of Wills in a law course, embracing, 
as the subject usually does, wills, intestate succession, and probate. It is arguable that 
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there is no time for probate material and probate is statutory anyway. Rheinstein de- 
votes fifty-three pages to intestate succession, and Laube uses seventy-seven, while 
these editors employ sixty-seven pages. The second edition of Professor Gray’s book 
(1906) (I have never seen the first edition) covered all three in 730 pages, giving about 
thirty pages to intestate succession. Warren’s edition, ten years later, had an almost 
identical table of contents, but added about a hundred pages to the total. When the 
Harvard courses were revamped some years ago, Professor Leach brought out an edi- 
tion of 180 pages (without the appendix). In the appendix are some statutory provi- 
sions on probate and administration. He devoted thirty-eight pages to intestacy and 
to the rights of the widow and children. The course was reduced to some twenty to 
thirty class hours, to be followed by and more fully developed in the course on Future 
Interests with the related material found in Trusts, given concurrently. 

Professor Rheinstein’s book is quite the antithesis of Leach’s book. Its 1,295 pages 
are literally crammed with learning on decedents’ estates. Many class hours would be 
required if one were to acquire a speaking acquaintance with this rich material; yet he 
does not step over into Conflicts, Future Interests, or Trusts, save incidentally. His 
book deserves a careful review which this writer cannot now make. The somewhat 
briefer book of Professor Laube (though longer than Mechem and Atkinson’s by more 
than 150 pages) also would require many hours of class work. 

It thus appears that this third edition strikes something of a medium between the 
view that the whole field of succession should be covered in detail, and the Leach view 
that this subject matter is of less importance (due partly, perhaps, to the existence of 
local statutes) and more time should be released for related subjects. Also, the editors 
have not hesitated occasionally to pass over the dim boundaries separating this subject 
from others in order to afford students a rounded training, particularly in probate 
practice and procedure. There is much to be said for this point of view. The average 
law graduate is likely to have these problems to deal with very early in his experience, 
and it may well be worthwhile to afford him the assistance which is here found. It 
would not be difficult to omit such materials as the teacher knows are adequately stud- 
ied in other courses. 

ALVIN E. Evans* 


* Dean of the College of Law, University of Kentucky. 
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